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CHAPTER I 


The Law, the Courts, 
and the Muftis 


Question: Two men were married to two virgins and each consum- 
mated the marriage. Then one claimed after consummation that he 
had found his bride already deflowered, and he sent her back to her 
family. Then he abducted her sister by making a night raid on her 
[the sister's] husband's house in the village, aided by a group of peas- 
ants. Now he wants to annul the marriage, but his wife claims that it 
was indeed he who deflowered her. Can he annul the marriage? If he 
accuses her of zina’ [illicit intercourse] and she is found [somehow] 
to have been previously deflowered, should she be sentenced for 
zina’, and then killed, or suffer badd punishment [the punishment 
prescribed by the Qur'an] or ta‘zzr [discretionary punishment], or is 
her testimony to be accepted? 

Answer: The man’s claim that “I found her deflowered” is of no 
consequence, because even if he really had found her deflowered he 
still must pay the entire zabr [dower] as legal opinion stipulates, and 
he does not have the option of annulling the marriage. And in any 
case, being deflowered does not necessarily mean that illicit inter- 
course has taken place, for virginity can be lost by jumping, or 
through menstruation, or with age, and so forth. The wife is guilty 
of nothing, and the one who did to her what has been mentioned 
above disobeys God, may He be exalted. The testimony of the 
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woman is valid, such is the situation, and the dower in its entirety is 
required. . . . He [the husband] must bring his wife’s sister back to 
the place from which he abducted her, and he should be imprisoned 
until he does so. And God knows best.! 


Muslim legal thinkers in the seventeenth- and eighteenth-century 
Arab world were actively engaged in the discussion of women’s place in 
their society. As this fatwa, or legal opinion, offered by Khayr al-Din al- 
Ramli, an eminent seventeenth-century jurist, suggests, they were able 
and willing to take on questions that spoke directly to the basic issues of 
women’s rights in any society: it was the exercise of male power, the 
power to coerce and control the female, that Khayr al-Din sought to de- 
fine and limit here. In the many fatwas offered and in the Islamic courts 
of the period, Muslim thinkers drew on a broad range of resources— 
their inherited legal tradition, their observations of their own society, 
their own ability to reason and judge—to address the questions of male 
power and female protections, of the law and gendered social roles, and 
of the existence, ultimately, of an Islamic gender system and its relevance 
to their own local society. 

My decision to explore the ways in which this group of Muslim 
thinkers and Islamic institutions constructed gender in a particular 
time and place was influenced by how frequently today we see tradition 
and authenticity invoked as supports for a restrictive interpretation of 
women’s rights and social roles. Fatima Mernissi, the prominent Mo- 
roccan feminist, has called for the revisiting of Islamic history, so that 
the definition of the authentic and the traditional would not be left solely 
in the hands of those with an antifeminist agenda. Her own work on the 
rereading of sacred Islamic texts, the Qur'an and the hadith (the tradi- 
tions of the Prophet Muhammad), joins a battle of interpretation that is 
being waged with the concerns and needs of contemporary Muslim 


women in mind. 


The return to the past, the return to tradition that men are demand- 
ing, is a means of putting things “back in order.” An order that no 


The Law, the Courts, and the Muftis / 3 


longer satisfies everybody, especially not the women who have never 
accepted it. The “return” to the veil invites women who have left 
“their” place (the “their” refers to the place that was designated for 
them) to leave their newly conquered territories. And it is implied 
that this place in which society wants to confine them again is to be 
marginal, and above all subordinate, in accordance with the ideal 
Islam, that of Muhammad—the Prophet who, on the contrary, 
preached in a.D. 610 a message so revolutionary that the aristocracy 
forced him into exile. 

The journey back in time then is essential, not because the pil- 
grimage to Mecca is a duty, but because analysis of the past, no 
longer as myth or sanctuary, becomes necessary and vital. 


Mernissi’s study of the Qur'anic commentators, hadith collectors, and bi- 
ographers of the early Islamic period juxtaposes the Prophet Muham- 
mad' revolutionary message of social equality among all people to the 
conservative and regressive interpretations of that message as perpe- 
trated by some powerful male members of the early Muslim community. 
In brief, Muhammad's revelation, as well as his daily words and deeds, 
pointed the way toward women’s rights and gender democracy, but 
much of what he won for women was quickly modified, distorted, or 
completely lost as the political leaders and scholars of the first few cen- 
turies of Islam shaped tradition through various processes of selective 
and self-serving interpretation. 

In returning to the sacred texts of the Qur’an and hadith, Mernissi 
sought to engage the Islamic tradition in its most central and authorita- 
tive form. An Islamic view of gender did not congeal into a fixed and 
hardened form, however, in those early years. On the contrary, a variety 
of interpretive texts—Qur'anic commentaries, hadith collections, bi- 
ographies, and legal writings of all kinds—formed a growing and chang- 
ing corpus of authoritative material that could be read and referenced by 
Muslim thinkers. As political structures, economic rhythms, and social 
arrangements changed over time, Muslim thinkers reflected on the rele- 


vance of various texts for their own times even while they added to the 
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authoritative corpus with interpretive works of their own. Part of the 
task of reclaiming tradition, then, should include careful study of that 
tradition as it was shaped and molded throughout Islamic history. It is 
the long history of Islamic thought and of the lives people lived in har- 
mony or tension with this thought that constitutes the Islamic heritage; 
and it is this history that furnishes a touchstone for understanding the 
whole process of creation of tradition and offers the possibility of re- 


membering and redeeming a past as neither “myth nor sanctuary.” 


LAW AND SOCIETY 


In the following pages I explore the ways in which the intellectuals and 
the general population of a particular society and culture—in this case 
the urban milieu of Syria and Palestine in the seventeenth and eigh- 
teenth centuries—posed questions about gender and devised answers 
that suited their sense of their inherited tradition as well as their imme- 
diate needs. As they discussed and elaborated the sharia (Islamic law) 
and took their business to the Islamic courts, they imbued legal texts 
with a meaning taken from their own lives. The study of the ways in 
which a Muslim community constructed a legal discourse on gender in 
a relatively “normal” period, at least one free of the social turmoil pro- 
duced by war, conquest, or rapid economic transformation, allows us to 
glimpse how one Muslim society understood the law and the gender sys- 
tem it ordained, and how it re-created tradition, without reference to 
outside pressures. 

I do not mean to suggest that the law and the courts played a privi- 
leged role in the construction of gender in this society. Gender relations 
and roles were inscribed in local customs, oral tradition, and various 
writings both sacred and profane, only a small portion of which have 
been closely examined by modern scholars.? My decision to focus on the 
law was partly a practical one: there is a particularly rich body of sources 


for the study of legal discourse in the form of period fatwas (collections 
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of judicial responsa) as well as the records of the Islamic courts them- 
selves. None of this material is transparent, of course, as I discuss below 
with respect to problems of approach and method, but it is abundant and 
readily available. In addition, my undertaking of what is essentially a le- 
gal study also reflects my sense of the locus of current debates on women 
and gender. Much of the discussion of women and men, their natures 
and capacities, in countries where the majority of the population is Mus- 
lim today, is being framed in terms of how Islam genders society through 
the precepts of the shari‘a. And it is the shari‘a, in one form or another, 
that is the official law governing gender relations in the vast majority of 
these countries. 

Although many of the current discussions of Muslim women's rights 
and power and of their appropriate place in society and their relations 
with men are anchored in an understanding of the nature of Islamic law, 
there is wide disagreement about how to approach this law. Practicing 
Muslims view the shari‘a as divine in origin, based on Qur'anic revela- 
tion and the traditions of the Prophet Muhammad. The existence of the 
law makes it possible for them to lead a good Muslim life: it provides 
guidance by setting forth the rights and responsibilities of family mem- 
bers and by prescribing the kind of individual behavior that is acceptable 
or laudable, as opposed to undesirable or expressly forbidden, in the con- 
text of a Muslim society. 

Even among Muslims, however, there is a disagreement about what 
the shari'a is and how we are to draw upon it for guidance. Conservative 
thinkers embrace and justify gender difference as it is inscribed in some 
parts of the shari‘a; their resistance to change and interpretation rests on 
the notion that we should not tamper with the tenets of the shari‘a that 
have been transmitted to us. The various regulations about marriage 
and divorce, child custody, and family obligations—all highly gendered— 
are to be scrupulously observed. As Barbara Stowasser points out, a 
twentieth-century conservative like Shaykh al-Sha arawi of Egypt may 
feel the need to defend aspects of the shari‘a against criticism coming 
from the West by using information gleaned from the natural, social, or 
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pseudosciences, but he will remain utterly opposed to any adjustment of 
the law to accommodate modern needs.* The shari‘a is God’s law for all 
time; the Muslim jurist preserves and transmits that law but does not in- 
terpret it. This conservative position is predicated on the idea that the 
law originated in the Qur'an and the suzna (the sayings and doings of the 
Prophet), underwent a brief period of growth and development through 
interpretation by the founders of the various legal schools, and then set- 
tled into an ideal and enduring form. The shari‘a, then, passed down 
through the Islamic centuries, is complete and sufficient as a guide for 
gender relations in the modern world. 

Conservatives in Islam cannot but feel somewhat beleaguered: they 
constantly confront two competing positions in Islamic circles that, in 
their own very different ways, treat the law as far less rigid. On the one 
hand, there is the position of the Islamic reformists who, since the days 
of the nineteenth-century thinkers al-Afghani, Muhammad ‘Abduh, and 
Muhammad Rashid Rida, have subscribed to the idea that qualified Mus- 
lim jurists can and should undertake to interpret the law so as to make it 
a relevant and useful guide for life in the modern world. The reformer 
returns to the Qur’anic text as the basis for the law and argues for a read- 
ing that emphasizes the equality rather than the complementarity of the 
sexes. In general, he locates the statements of the Qur'an about gender 
in sociohistorical context: those statements describe how best to deal 
with gender issues, given the conditions of the time. Fazlur Rahman, a 
reformer or modernist liberal (as he terms it) in his own right, discusses 


the reformer and his agenda in sympathetic terms: 


In the field of the general rights of spouses, while the Qur'an pro- 
claims that husband and wife have reciprocal rights and obligations, 
it adds that “men are but one degree superior to women" (11,228) 
because the man is the breadwinner and responsible for the suste- 
nance of the wife (IV,34). From this, two diverging lines of argument 
have resulted. The conservative holds that this statement of the 
Qur'an is normative, that the woman, although she can possess and 
even earn wealth, is not required to spend on the household, which 
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must be solely the concern of the male, and that, therefore, the male 
enjoys a certain superiority. The modernist liberal, on the other 
hand, argues that the Qur'anic statement is descriptive, that, with 
the inevitable change in society, women can and ought to become 
economically independent and contribute to the household, and 
hence the spouses must come to enjoy absolute equality. 


In such ways the reform or liberal position claims the juristic right to in- 
terpretation (Ztibad) when it is necessary to preserve the true intention 
of the text, as opposed to its surface utterances, which are bound by the 
temporality, as opposed to the universality, of the Qur'anic message. 
This is the argument that indeed has buttressed many of the attempted 
and actual reforms of the shari'a in the realm of personal status in the 
twentieth century. 

On the other hand, there are the Islamists, the second of the two 
groups opposing the conservative view, who also call for a return to 
Qur'anic principles, but without the reformist agenda. To return truly 
to the Qur'an and the sunna is to strip away the accretions and false prac- 
tices produced by centuries of corruption and misrule, to reclaim the 
pure Islamic message. It is the original message about gender, as divined 
from various Qur'anic verses and the practices of the early Muslim com- 
munity, that must serve as a guide for life in all times and places. Islamists 
deny the legitimacy of the reformist agenda: there is no need to adjust 
the shari‘a to modern life, for the shari‘a has eternal relevance. 

But this shari‘a is the law as gleaned from the original sources; in 
other words, Islamists are forced to engage in a good deal of interpreta- 
tion if they are to construct a shari‘a without the benefit of assistance 
from centuries of legal thought and practice. They undertake such in- 
terpretation solely to reach the true meaning of the sacred texts, how- 
ever, not to cater to transient human needs and impulses. Such an ap- 
proach guided the members of Iran's Assembly of Experts, convened in 
1979 to fashion a constitution for the new Islamic Republic. *On mat- 
ters relating to marriage, divorce, and polygyny, he [Ayatollah Safi] said, 
the jurists and the men in the assembly would base their decisions on the 
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rulings of the Qur’an. They would do so even if these rulings upset 
women or were disliked by some men. And since the Constitution would 
reflect God’s commandments, the members would decide these issues in 
the same way, whether or not there was a single woman in the assembly, 
and explain their decisions to the people."6 Here we have a clear state- 
ment of an Islamist methodology: God's rules for marriage are to be 
found in the Qur'an and then applied to Muslim society, regardless of 
sociohistorical context. The Islamist clerics give themselves and other 
devout Muslims an active role in the construction of a modern shari‘a, 
but it is not a role justified by the demands of modernization or the pres- 
sures of the West. 

In addition to codifying shari'a family law, Islamization programs in 
Tran, Pakistan, and Sudan have included the introduction of laws that not 
only criminalize extramarital sex but also prescribe severe punishment 
for contraventions. Because the nature and punishment of these badd (pl. 
budud) crimes, as well as the evidence needed to convict, are defined in 
the Qur'an, the activation of these laws appears to fall well within the Is- 
lamists’ mandate. Supporters of Islamization argue that the institution 
of severe punishments (from lashing to stoning, depending on the status 
of the perpetrators) for both partners in any form of extramarital sexual 
intercourse does not discriminate against women—for punishment is 
equally harsh. Indeed, at least one scholar insists that the record in Pak- 
istan shows that the “budud ordinances," despite objections raised by hu- 
man rights organizations, have not had an adverse impact on women, 
largely because so few cases result in punishment, and because men are 
more likely to be found guilty than are women.’ But in the context of the 
Islamist program of instituting the shari‘a in order to redraw Muslim so- 
ciety, the activation of budud laws lies in the context of a legal system that 
allows men but not women to seek sexual variety through multiple 
spouses and ease of divorce: it 1s the sexual contro] of women that is 
largely at issue here. It has also been noted that in some cases, such as 
Sudan and Iran, the Islamization of criminal law has tended to relax the 
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rules of evidence and expand the application of budud punishments well 
beyond that envisioned by the classical formulations of the shari‘a, thus 
resulting in novel forms of repression.® 

Not all Islamists agree that codification of the shari‘a is necessary to, 
or even desirable for, the realization of an Islamic society. Although 
Islamists who have moved into positions of political power have not hesi- 
tated to legislate in the name of the shari‘a, a serious argument can be 
made that codification and legislation actually contravene the law. Some 
Islamists who do not hold state power, like those in Egypt, oppose codi- 
fication of the shari‘a on the grounds that the law exists as a reference and 
guide for judges, not as an instrument of state control.? Muslim jurists or 
others with sufficient knowledge and probity must preserve the ability to 
apply the shari‘a in specific circumstances as they know best: the law is 
God's law, not to be harnessed to the needs and interests of the state. 

Although today’s Muslim legal scholars may differ in orientation and 
approach, most efforts toward the elaboration of an Islamic gender sys- 
tem are being undertaken principally by the pens and voices of Islamist 
interpreters. The Islamist vision of an Islamic gender system not only 
lays great emphasis on male/female difference in social life, but also 
posits Islamic law on gender as unitary, unchanging, and sacrosanct, a 
law whose roots in the early Islamic period serve to define and structure 
gender difference for all time. In reaching back to the early sources in 
order to construct a version of the shari‘a for the present, to be embod- 
ied in civil codes that govern male-female relations in the family and pe- 
nal codes that criminalize illicit sexual activity, Islamist thinkers display 
little or no systematic interest in the intervening centuries of Islamic his- 
tory and thought. 

My purpose here, then, is to raise some questions about the history 
of Islamic legal discourse on gender, and to challenge, I hope, what 
seems to be an ahistorical and incomplete vision of what Islam has to say 
about, and do with, gender. I follow in Fatima Mernissi’s footsteps, but 
focus on a different time and place. My concern here is not with the 
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vision, intentions, and life of the Prophet Muhammad and his early fol- 
lowers, but rather with a Muslim community that, some thousand years 
later, spoke, wrote, and lived an Islamic tradition. I approach this mate- 
rial as a historian, a feminist, and a non-Muslim. I look at gender in two 
distinct ways.!° First, gender is a symbolic construction produced, in this in- 
stance, by the Muslim thinkers who developed a consciously Islamic le- 
gal discourse on gender over the great breadth of time and space of Is- 
lamic history. I do not mean to suggest that this discourse was produced 
in isolation from a lived social world. On the contrary, the Muslim in- 
tellectuals who elaborated legal positions on the rights, power, and so- 
cial responsibilities of men as men and women as women inhabited, and 
responded to, the society of which they formed a part. Their construc- 
tion of gender as symbol cannot be isolated from the second aspect of 
gender—gender conceived of as a social relationship. 

Gender as a social relationship is the product of the historical devel- 
opment of human experience, a relationship that changes, evolves, and 
adapts in rhythm with a changing society. We are fortunate to be able to 
draw, not only on the ruminations of prominent jurists (the zzuftis), but 
also on the minutes of actual proceedings of the Islamic courts in order 
to understand how legal thought developed in relation to the strategies 
that individuals pursued in court. Women and men pressed claims or de- 
fended interests on the basis of gender, and the court judges (gadis) and 
jurisconsults (zzuftis) molded their judgments and opinions in response 
to these laypeople's arguments and activities. Study of the court records, 
then, helps us to recognize the dynamics of interaction between schol- 
arly legal discourse and the lived experience of the many Muslims, and 
non-Muslims as well, who brought their own expectations and under- 
standings of gender and family to the Islamic courts. The courts wit- 
nessed the interaction between gender as symbol and gender as social 
relationship on a concrete level. Islamic legal discourse evolved in 
rhythm and reciprocity with the development of gendered social rela- 
tions on the ground. Any study of the law must be a historical study, in 
the sense that social context—the ways in which the law was elaborated 
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in response to concrete social, economic, and political conditions—is of 


paramount importance. 


LAW AS HISTORY 


Until rather recently, Ottoman Syria and Palestine in the eighteenth cen- 
tury would not have been targeted as fertile ground for inquiry into the 
development of Islamic law: received wisdom has long held that jurists in 
this period applied the law in a mechanical fashion, in accordance with 
the idea that the “gate of #tibad” had been closed, and that jurists there- 
fore had no license to interpret the law in response to changing situations. 
The authoritative pioneers of Western scholarship on Islamic law, Joseph 
Schacht and J. N. D. Anderson, concurred that the late ninth century 
marked the end of the development of Islamic legal doctrine.!! From that 
point forward, Muslim jurists worked with stable sacred texts and settled 
doctrine: their task was one of explaining and applying the law, not of in- 
terpreting it. The jurists no longer expended effort on mastering and in- 
terpreting God’s law through the exertion of their mental powers of 
analysis: the main mental activity for jurists was not ijtibad (interpreta- 
tion) but rather taqlid, the acceptance and application of the doctrines of 
established schools and jurists. Islamic jurisprudence (fig) had thus be- 
come a theoretical construct without history; the usul al-fiqh, the sources 
and methodology of the law, had become a form of arcane and mummi- 
fied knowledge that had little or nothing to do with the social experiences 
of Muslims over the ensuing centuries. Actual legal practice, by contrast, 
continued to be shaped by all sorts of other influences, including local 
custom, political expedience, and the whims of local officials. The study 
of Islamic law was the study of cultural artifact, whereas the study of ac- 
tual legal practice was the study of the vagaries of political and economic 
life.!? Islamic law, the thinking went, would have nothing to tell us about 
the social history of a Muslim community. 

Recent scholarship focusing on Islamic law and society, however, has 


sharply questioned such conclusions. First, the entire concept of the 
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“closing of the gates of ijtthad” has been thoroughly undermined. Wael 
Hallaq, in his “Was the Gate of Ijtihad Closed?" demonstrated that 
ijtihad was clearly a widely accepted practice throughout the Islamic cen- 
turies, though not necessarily so termed. Although the use of ijtihad was 
at times controversial, there was never a consensus that the law was no 
longer open to interpretation. Indeed, as Rudolph Peters argues else- 
where, a living tradition of ijtibad was pressed into the service of the Is- 
lamic movements of the eighteenth and nineteenth centuries. Muslim 
thinkers like Shah Wali Allah (d. 1762) and al-Sanusi (d. 1859) criticized 
blind adherence to any one legal school and viewed ztibad not just as a 
permissible practice but as a responsibility of Muslims. There is noth- 
ing particularly innovative, then, in the use Islamists and Reformers 
make of jtibad. More important, the license some Muslim jurists exer- 
cised in interpreting the law opens the door to the possibility that legal 
doctrine was not in fact frozen, but rather was evolving in rhythm with 
social and political developments over the centuries. 

A closer look at the actual mechanisms by which the law evolved sug- 
gests that it was not primarily changes in the texts of usul al-figh that al- 
lowed for doctrinal development, but rather innovation in other legal 
genres. Prior to the modern (and contested) codification of the shari'a, 
no one text or definitive set of texts embodied the whole of Islamic law. 
Like bodies of law elsewhere, Islamic law has had a long and vast textual 
life: through the medium of a number of different types of texts, Mus- 
lim thinkers have attempted to understand and implement God’s law. 
Brinkley Messick, in his study of text and law in Yemen, points to the 
possibility of change and fluidity in a scholarly tradition based on a plu- 
rality of authoritative texts: 


Authoritative texts are as fundamental to the history of shari‘a 
scholarship as they are to the history of other intellectual disci- 
plines. Such a text was "relied upon" in a place and time: the 
knowledgeable consulted it, specialists based findings upon it, 
scholars elaborated its points in commentaries, teachers clarified 
its subtleties, students committed its passages to heart... . The 
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fates of such texts were diverse, ranging from an enduring general 
prominence or more limited respect among the cognoscenti to 

a purely ephemeral authority and the all-but-forgotten status of 
the superseded.!* 


A Muslim jurist of, say, the early eighteenth century would be well ac- 
quainted with (and would have committed to memory large parts of) a 
number of authoritative texts—including the Qur'an, the hadith reports, 
works of furu“ al-fiqh (the substantive Islamic law that was elaborated in 
a variety of texts, including the #utun or textbooks that summarized the 
doctrine of his own legal school) and the sburub (commentaries on legal 
doctrine in relation to specific situations or problems)—as well as the 
collections of fatwas (the responsa or answers to specific legal queries) 
that had been delivered by previous jurists of his school and by others 
who enjoyed a reputation for learning and uprightness. 

Sore types of legal texts accommodated change and growth in legal 
doctrine, while others were fairly impermeable. Scholars accepted the 
Qur'an and the hadith reports as authoritative texts, not subject to any 
revision in substance or interpretation. And despite the persistence of 
the claim to itihad, there is little evidence to suggest that the mutun 
underwent any significant substantive development after the tenth and 
eleventh centuries. Indeed, according to Baber Johansen, Western 
scholars who based their theory of the steady-state character of Islamic 
law on their readings of mutun were not mistaken in their claims of con- 
tinuity and conservatism. When we come to the shurub texts, however, 
we begin to see some room for maneuver: in the process of commenting 
on the mutun, the jurists even within a given school of law demonstrate 
the possibility of multiple legal opinions about a particular doctrine. The 
commentaries offer different legal opinions concerning the interpreta- 
tion of doctrine, thereby suggesting that schools of law can harbor more 
than one opinion on a given point. It is the fatwa collections, however, 
that are, for Johansen, the locus of doctrinal change. 

In a fatwa, the mufti (jurisconsult) responds to a question concerning 


the application of law to a specific problem confronting a member of his 
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community. In devising his answer, the mufti may review the relevant 
material from mutun and shurub literature as well as citing fatwas from 
renowned muftis of his own legal school. He weighs and sifts these opin- 
ions in light of the details of the actual case before him and reaches a de- 
cision that may constitute a restatement of prior opinion or actually en- 
tail a shift in the interpretation of legal doctrine. In either case, there is 
little doubt that the mufti knew himself to be engaged in an enterprise 
of considerable mental effort in which he called upon not only his 
knowledge of the texts of his tradition but also his ability to deal with 
many internal contradictions in the tradition and interpret the meaning 
of these texts in the specific historical context before him. The resulting 
fatwa was not a binding legal judgment but rather a considered opinion, 
of an informational nature, that had no necessary outcome but might, of 
course, have a significant impact in a particular case and, moreover, on 
the law over time.!ó 

Muftis did not proceed in their deliberations in an entirely random 
fashion. They were guided in their work by manuals that outlined both 
the qualifications a mufti should bring to the work of issuing fatwas and 
the procedures he should employ. An examination of manuals (adab al- 
mufti) of the Hanafi legal school from the fifteenth, sixteenth, and'sev- 
enteenth centuries should leave us in no doubt that muftis were expected 
to have the training and knowledge necessary to take on a challenging 
task.!7 Although the manuals differ in details, they all include the re- 
quirement that a mufti be in control of the received texts, including the 
Qur'an, the hadith, the biographies of the companions of the Prophet, 
the key histories, and the texts essential to a mastery of the theory and 
principles of the law in general and of his own legal school in particular. 
In some cases, a mufti is also expected to know Arabic grammar, arith- 
metic, and the customs of the people of his community. The mufti ac- 
quires such knowledge to the end of developing his capacity for ijtihad, 
and although some authors of the manuals doubt whether individuals 
fully capable of interpreting the law can be found, there is no question 
that such is the mandate of the mufti. The mufti should be guided in the 
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process of interpretation, according to the manuals, by his clear recog- 
nition of a hierarchy of textual sources. When he evaluates legal texts, 
for example, the Hanafi mufti should privilege the writings of the epony- 
mous founder of that school, Abu Hanifa (d. 767). The works of his dis- 
ciples, Abu Yusuf, Muhammad b. Hasan, Zufur b. Hudhayl, and Hasan 
b. Ziyad, enjoy derivative authority and should be weighed in that order. 
When the mufti comes to make a decision, he draws on his knowledge 
of the texts and his capacity for interpretation; if he must choose between 
two equally valid positions, he should choose the one that is more con- 
venient for his petitioner. 

As scholars begin to pay more attention to the muftis and their fat- 
was, we are learning to appreciate the role the fatwa has played in the 
evolution of legal doctrine. In Hallaq’s examination of a murder case in 
twelfth-century Cordoba, jurists applied the existing legal doctrine of 
the Maliki school and allowed the victim’s brother and sons to demand 
the execution of the murderer as their right of retaliation. The victim’s 
children were still in their legal minority, however, and therefore could 
not exercise their right to choose between retaliation and the payment 
of blood-money. Several Maliki jurisconsults and the Maliki judge in the 
case concurred that the doctrine pertaining to this case, elaborated by 
none other than Malik b. Aras himself, supported the position that the 
victim’s agnates could act unilaterally as long as the children were still 
minors. At this juncture, a leading Maliki jurist of the time, Ibn Rushd, 
chose to issue a fatwa in which he acknowledged the existing legal doc- 
trine but argued that the application of the doctrine in this case violated 
the principles of Islamic law: the jurists had failed to take into account 
the fact that the murderer was drunk at the time of the crime, the need 
to protect the rights of the minor children, and the Islamic preference 
for pardon over execution. Above all, he insisted in his fatwa on his re- 


sponsibility as a legal thinker to exercise his mental powers: 


[Those seekers of knowledge] did not understand what lay behind 
my opinion, and they thought that the jurisconsult must not 
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abandon the authoritative doctrine applicable to the case. But what 
they thought is incorrect, for the jurisconsult must not follow a doc- 
trine, nor issue legal opinions according to it, unless he knows that it 
is sound. . . . The doctrine contrary to which I have issued a legal 
opinion runs counter to the fundamental principles of Islamic juris- 
prudence. . . . Accordingly, sound reasoning requires one to abandon 
the [traditional] doctrine in favor of that which is more appropriate, 
especially in view of the fact that the killer was intoxicated when he 
committed the crime.!8 


Not only did Ibn Rushd take a legal position that flew in the face of a 
long-established legal doctrine, but his fatwa was subsequently incorpo- 
rated into the corpus of Maliki jurisprudence, where it achieved the sta- 
tus of equally acceptable doctrine, all of which supports Hallaq's argu- 
ment that growth and change in Islamic law came largely through the 
activities of the muftis.'? 

Collections of fatwas from seventeenth- and eighteenth-century 
Syria and Palestine illustrate a range of style that demonstrates a diver- 
gence of views concerning what constituted the proper role of the mufti 
and the fatwa in that period, as well as differences in the background and 
training of the muftis themselves. Khayr al-Din al-Ramli, a muft in 
Ramla in the seventeenth century, Hamid b. ‘Ali al-‘Imadi, a mufti in 
Damascus in the eighteenth century, and ‘Abd al-Fattah al-Tamimi, a 
mufti in Jerusalem in the eighteenth century, all followed the Hanafi 
madbbab, the official Sunni school under the Ottoman Empire. In deliv- 
ering their fatwas, however, they took distinctly different approaches to 
questions of textual authority and their mandate as interpreters of the 
law. Khayr al-Din, as we shall see, might refer directly to the Qur’an and 
the writings of Abu Hanifa, the founder of his school, as well as to col- 
lections of fatwas he considered authoritative. He also felt it appropri- 
ate, however, to draw on his knowledge of local custom and human na- 
ture in order to fashion legal decisions that were well suited to the 
specific contexts of the cases at hand. Expansive and discursive in style, 


Khayr al-Din’s fatwas display the way in which he exercised his mental 
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powers. al-‘Imadi wrote closer to the texts: when he reasoned, he was 
careful to cite authoritative fatwas, including those of Khayr al-Din, and 
he rarely went outside the accepted legal sources to justify his decisions. 
Like Khayr al-Din, however, he often reviewed a number of different 
options culled from the sources before he settled on the best choice in a 
given situation. al-Tamimi, by contrast, delivered his opinions in a terse 
shorthand style, devoid of textual reference or juristic reasoning. His 
fatwas consist of a brief statement of the question posed and an even 
briefer delivery of the response: for him, seemingly, there was only one 
authoritative answer to any given question. 

These three muftis, then, went about their business in rather differ- 
ent ways. We encounter here a whole spectrum of understanding of the 
fatwa and the mufti. The amount of specific detail about the case at hand, 
the display of juristic reasoning, and the citation of authoritative text 
vary markedly from one authored set of fatwas to another. We can as- 
sume that all three muftis were familiar with the fatwa collections of 
their predecessors and that all therefore worked from similar models, 
but their perceptions of their own roles as muftis diverged significantly: 
Khayr al-Din practiced Ztibad openly and without apology; al-'Imadi 
was somewhat more circumspect and careful to cite textual precedent; 
and al-Tamimi gave the impression that rote application of preexisting 
rules comprised the sum total of his duties. Are we dealing here with 
individual preferences, with discrepancies in training, with contextual 
variations? We cannot be sure. Legal schools and mufti manuals not- 
withstanding, however, there was more than one way to deliver a fatwa 
in seventeenth- and eighteenth-century Syria and Palestine. 

Some of these fatwas were occasioned by legal cases brought before a 
qadi (judge) in an Islamic court. In the Ottoman period in Syria and 
Palestine, all major cities and towns housed an Islamic court or tribunal 
(mahkama) presided over by a qadi appointed by the Ottoman govern- 
ment. The voluminous records of court transactions, the sijills, testify to 
the many uses local residents made of the court. The court functioned 


as a registry office: the buying, selling, and endowing of real estate, the 
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establishment of business partnerships, the certification of loans, the 
partition of estates—all these as well as other transactions for which it 
might be useful to have official recognition—were faithfully recorded in 
court.20 In most cases, the recording of such transactions was a straight- 
forward exercise requiring little more from the qadi than his presence. 
Residents came to the court most often not to litigate as such, but to cre- 
ate a record that might be useful in the future in laying claim to a piece 
of property or in collecting on a debt. 

A minority of cases, however, did involve what we would identify as 
litigation: claims of nonpayment of debt, accusations of theft or injury, 
and demands for support or custody were some of the issues that were 
brought for judgment, not solely for purposes of registration. When a 
contested issue came to the court, the qadi would be called upon to ex- 
ercise an active judicial role by examining evidence, calling witnesses, 
questioning litigants, and deciding which points of law were applicable 
to the case. Zouhair Ghazzal has presented such a contested case in de- 
tail, one in which a Beirut qadi in 1844 examined a claim of illegal ap- 
propriation of a wagf (religious endowment).?! The qadi not only worked 
his way through the problem in the usual fashion by calling witnesses, 
demanding oaths, and such, but he also explained the legal texts and 
precedents on which he based his final judgment. Such explanation was 
far from the norm in court records: usually the qadi issued his judgment 
without informing us what texts he had consulted and what reasoning 
process he had employed. That the Beirut qadi felt it necessary to sup- 
ply the background to his judgment suggests, according to Ghazzal, that 
such cases did not arise very often. 

The qadis were no more forthcoming in the other types of cases they 
examined, namely those that had to do with family matters and the rela- 
tions between men and women that most concern us in this study. Resi- 
dents of the local community came to court to register marriages, to dis- 
pute marriage arrangements, to negotiate some types of divorce, to 
argue about child custody, to claim support from various family mem- 
bers, and to protest sexual assault. Although there were far fewer of these 
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types of cases than of those involving business and property exchange, 
they were, with the exception of the recording of ordinary marriage con- 
tracts, much more contentious in tone. Most of these cases feature a liti- 
gant who felt strongly entitled, aggrieved, or both. The voice of lived ex- 
perience comes through these cases more vividly than it does in most 
property cases. Although the narrative of the events that led up to the 
court appearance was no doubt shaped by the court scribe, many of the 
details of these “as told to” stories are clearly based on a litigant’s verbal 
testimony and capture not just the sequence of events but also the anger, 
chagrin, or bewilderment that the victim experienced. In addition, all of 
the cases dealing with family matters were strongly gendered, in the 
sense that women and men made their claims or defended their actions 
with explicit reference to their rights or obligations as gendered indi- 
viduals. The qadi, however, is just as shadowy a figure here as he is in 
property cases. He delivers a judgment at the end of the day, but we are 
rarely informed about the relevant texts and reasoning. 

Ghazzal, on the basis of his work on the Beirut case and others, warns 
us that the records of actual court cases cannot be read in isolation as 
simple exercises in judicial reasoning or reflections of social reality. 
Court documents were drafted by qadis and scribes with certain ends in 
mind. In the quarrel about wagf property, for example, the case is ulti- 
mately decided not on the basis of substantive legal reasoning but on the 
authority of a powerful local official. Legal cover may have been sought 
for the outcome, but an examination of legal argument alone would not 
enable us to understand this case. It is in the way in which this case was 
embedded in local society, in the way in which it furthered the interests of 
powerful individuals, that it finds its logic and meaning. Almost all court 
records present us with similar problems of interpretation. We are rarely 
privy to the social context of the case, to prior disputes or agreements 
between litigants, or to judicial collusion with local powerholders. Nor 
can we be sure of the actual outcome of the case: was a particular judg- 
ment upheld and implemented? A case is not complete in itself. Still, 
the cases in which marital problems, child-custody struggles, or sexual 
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assaults are brought before the qadi in search of recourse are one of the 
few windows we have on how people of the time perceived their rights, 
and what they expected from their social relationships. The s#i//s are that 
most rare form of historical document, one that records the ideas and 
strategies of the common person, albeit filtered through the lens of ju- 
dicial and scribal authority. 

What was the relationship between the system of Islamic courts and 
the mufti and his fatwas? Were the innovations and doctrinal develop- 
ments of the fatwa occasioned or furthered in some way by judicial prac- 
tice in the courts? Were qadis fully cognizant of the ways in which the 
muftis of their era were interpreting the law? Thanks to the work of 
Haim Gerber, we have some ideas about the role of the mufti in the core 
regions of the Ottoman Empire.” In Istanbul, Ankara, Bursa, and Kay- 
seri, the mufti and his fatwa were an integral part of court proceedings. 
In Bursa, for example, fatwas issued by the grand mufti of Istanbul were 
often brought to court in support of the position of a litigant. This semi- 
official statement of how the law was to be applied in an actual human 
situation contributed much to the qadi’s deliberations: Gerber suggests 
that, indeed, the mufti supplied the critical link between legal thought 
and court practice. In this role, we find two distinct facets to the mufti’s 
activites. First, as Ottoman officials, the muftis of the core regions 
tended to issue fatwas that supported official Ottoman edicts and stan- 
dardized certain points of law at the expense of the qadis' discretionary 
leeway. Second, the muftis took a “pragmatic and liberal” approach in- 
sofar as they were ready to accommodate various social and economic 
changes of the time. Muftis functioned, then, not only as the link be- 
tween legal thought and practice, but also as an interface between the 
state and the courts, so as to ensure that court decisions were compat- 
ible with official interpretations of the law. In both aspects of their work, 
the muftis were an integral part of the life of the court. 

The relationship between the mufti and the court in Ottoman Syria 
and Palestine does not seem to have been precisely what it was in the core 


regions. There were pivotal differences in the background, training, and 
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official standing of the muftis in the outlying regions that could not but 
modify the role they played, as contrasted with the role of the muftis in 
the core. The muftis in southern Syria and Palestine were mostly local 
men, many of whom had been educated in Cairo, Mecca, or Damascus; 
and with the exception of the mufti of Damascus, they did not form part 
of the ranks of Ottoman officialdom. The office of mufti also might re- 
main within a particular family for a period of time: in Damascus, first the 
‘madi family and then the Muradi family controlled the position of 
Hanafi mufti from the latter part of the seventeenth century right through 
the first half of the nineteenth century.” Many of the muftis shared nei- 
ther language nor educational background with the qadis, some of whom 
were Turkish-speaking Ottoman officials often arrived from outside to 
head the local courts for a year or two.?* Not surprisingly, there is little ev- 
idence to suggest that the mufti and qadi worked hand-in-glove. Although 
a litigant occasionally appeared in court with a fatwa delivered by the lo- 
cal mufti in support of his or her case, this practice was by no means the 
standard procedure that it appeared to be in the core regions. Many of the 
muftis' fatwas do not seem to be connected to a particular court case at all, 
but rather have the look of responses to individual requests for a legal 
opinion, or even reflections on specific local situations they came to know 
of. Unlike their core-region counterparts, most Syrian and Palestinian 
muftis served the court system only as a secondary endeavor; their primary 
mission was that of delivering legal advice to the local community of which 
they were a part. So many of their fatwas were delivered without reference 
toa pending court case that we can only assume that they sometimes acted 
as legal guides and arbiters for people who wished, for one reason or an- 
other, to avoid the court altogether. Such an impression is reinforced, in 
the case of the muftis I studied, by the richness of their fatwas, in terms of 
the kinds of subjects and situations covered, in comparison to the siills. 
They delivered opinions on the legality of various local customs, for ex- 
ample, that it is difficult to find mention of in the court records. 

I do not mean to suggest, however, that the muftis operated at cross- 
purposes with the courts; on the contrary, the doctrines that the muftis 
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espoused seem to be faithfully followed in court. There is no apparent 
disjuncture between the approach of the muftis and that of the qadis, but 
the Syrian and Palestinian muftis seem to have maintained a direct line 
to their communities and a willingness to take on legal problems raised 
outside of the court venue. 

The court material I use in this study comes from the extant records 
of the Islamic courts of Damascus, Nablus, and Jerusalem in the eigh- 
teenth century. Damascus and Jerusalem were chosen as the home ter- 
ritories of Hamid b. ‘Ali al-"Imadi and ‘Abd al-Fattah al-Tamimi, re- 
spectively. The Nablus records, in the absence of records from Ramla, 
provide material from a Palestinian highland town that shares, with 
Ramla, the characteristics of a market town serving an agricultural hin- 
terland. Although the vast majority of cases in these records deal with 
property relations of some kind, mostly sales of real estate and wagf 
business, residents of all three towns also came to court for a variety of 
other purposes, many of which impinged upon the question of gender 
relations central to this study. I have used a limited number of cases, se- 
lected from a reading of six complete court registers (sijil/s) from the 
three towns, in order to be able to understand what kinds of issues the 
urban population brought to court, and how the judges applied legal 
doctrine. In their deliberations and judgments, both the muftis and the 
courts of the period shared a specific historical context, the contours of 
which necessarily frame this study. 


THE SETTING 


The muftis and courts of Damascus, Jerusalem, Nablus, and Ramla were 
all located in geographic proximity in a region linked by complex ad- 
ministrative, economic, and cultural ties. Under the Ottoman Empire, 
the area of southern Syria and Palestine was part of the province of Da- 
mascus, and all of the inhabitants of these towns were ruled by the gov- 
ernor seated in Damascus.25 The authority of other powerful officials— 


the mutasallim or governor's deputy, the qadi al-qudab or chief judge, 
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and the official Hanafi mufti—also extended, at least in theory, through- 
out the province. The governor made an annual tour of the provincial 
territory, the main object of which was to collect tax revenues, earmarked 
for the support of the pilgrimage to Mecca, from the various officehold- 
ers in the province's districts (sanjags), which included the districts of 
Ajlun and Lajjun, Nablus, Jaffa, Gaza and Ramla, and Jerusalem.?9 Aside 
from this annual assertion of governance and exaction of taxes, day-to- 
day administration in the province was delegated to a number of local 
deputy governors and local qadis and muftis, some appointed from 
Damascus and others who owed their positions to local nomination. The 
ability of the governor and other officials in Damascus to project their 
power throughout the province was limited no doubt by a number of fac- 
tors, not the least of which was the governor's responsibility for the pil- 
grimage caravan, which took him out of the province for four months 
out of every year.” The other top officials were kept busy as well, with 
their responsibilities in the city, and had no tradition of annual tours of 
the province like that of the governor. At the same time, many of the 
courts of the provincial towns were staffed by Damascus-born officials, 
and notable families from provincial towns often intermarried with their 
Damascene counterparts.28 Despite the limited nature of centralized 
government at the time, the towns of Damascus, Jerusalem, Nablus, and 
Ramla formed part of the same administrative unit, were subject to rule 
by the same provincial officials, and shared a provincial elite. 

The economic integration of the region was very much a product of 
flourishing regional trade networks, some of which centered around 
Damascus. Cotton from the Ramla area and olive oil and ash (alkali) 
from Nablus were among the raw materials feeding Damascus manu- 
factories. In the seventeenth and eighteenth centuries, the center of 
commercial activity continued to shift from northern to southern Syria, 
as a result of a number of developments: war with Iran encouraged trade 
caravans to use the Baghdad-Damascus route rather than the Isfahan- 
Aleppo route; the growth of the Red Sea port of Jiddah privileged Da- 
mascus; and the pilgrimage caravan expanded, with Damiascus as the 
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primary locus for the assembly of its pilgrims. All of these factors con- 
tributed to an upsurge in commercial activity throughout the region. 
Damascus, however, was not the hub of all economic activity. Jerusalem, 
Ramla, and Nablus were centers of production in their own right: all 
three towns boasted soap industries and traded oil among themselves. In 
the course of the seventeenth and eighteenth centuries, all three also be- 
gan to orient their trade more toward the Palestinian coast, where the 
port of Sayda was expanding rapidly to accommodate an upsurge in trade 
with Europe. In general, the picture we have of economic activity in the 
region is one, particularly in the eighteenth century, of substantial 
growth of both industry and trade, a multiplicity of economic linkages 
among the urban and rural areas, and a growing external orientation, 
both toward other parts of the Empire and toward Europe.?? 

Administrative, economic, and social linkages are much in evidence 
in the fatwas and the court records: Damascenes do business in Nablus; 
married women in Ramla have brothers in Jerusalem acting as their le- 
gal agents; women from Jerusalem marry in Damascus. A network of 
social relations based on family ties, business dealings, and shared cul- 
ture lent coherence to the region of southern Syria and Palestine. 
The local jurists, though some served as official or quasi-official ser- 
vants of the Ottoman Empire, were typical of the region’s intellectuals 
in their strong regional orientation. They were Arabic speakers who 
were born in Syria or Palestine to families of local prominence, they 
were educated there or in contiguous Arab lands, and they usually set- 
tled down in or near their towns of birth. Along with others of their 
class, they formed a local elite who served the Empire more as repre- 
sentatives of their local community than as members of Ottoman offi- 
cialdom. Their activities as local judges and muftis could not but fur- 
ther regional cohesion. 

The region was not, however, undifferentiated territory. Net distinc- 
tions between the urban areas and the countryside were certainly drawn, 
as we shall see, by the muftis themselves, who were townsmen all. The 
cities and towns were the seat of all that really mattered, so far as the ju- 
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rists were concerned: the courts, schools, and great mosques and tombs 
that made intellectual and religious life possible were almost all located 
in urban areas. But as ‘Abd al-Nour points out, the line between city and 
countryside could be rather indistinct. Cities and towns did not differ 
from villages in legal status or organization, and fairly constant rural- 
urban immigration mixed villagers into the city populations. Overall 
population increase in the seventeenth and eighteenth centuries co- 
incided with rates of urbanization, estimated at 25 to 30 percent, that 
were extremely high relative to those of other early modern societies.}° 
This level of mobility and urban-rural contact helps explain the absence 
of strong prejudice: although the jurists may occasionally lament the lax 
practices of their rural neighbors, there is little evidence of generalized 
disparagement of rural people and their ways. 

This is not to deny the presence of a certain urban chauvinism and 
strong feelings of particularistic identity among city dwellers. Although 
most urban areas were very mixed in their functions and housed a range 
of administrative, commercial, and manufacturing activities, we can eas- 
ily sense the elements of a distinctive identity in most cities and towns. 
Of the four urban areas that concern us here, Damascus was by far the 
largest, with a population of perhaps 90,000 people by the end of the 
eighteenth century. As a provincial capital, the city housed the Ottoman 
officials and troops whose job it was to administer the region for the Em- 
pire. The governor, his deputy (zeutasallim), and the chief judge (gadi al- 
qudab) originally were members of the Ottoman official elite who had 
been sent to the province for brief terms. The fourth most important of- 
ficial, the mufti, was, as we have seen, usually a local man, as was the 
qadi's assistant (n4 iP) and many of the other provincial judges. At the end 
of the seventeenth century and into the eighteenth century, members of 
the Damascene ‘ulama’ (educated elite) asserted their power through a 
number of protests against the governors injustice and unfair exactions. 
After a brief period of exile as punishment, they returned to the city with 
enhanced respect among the population, ready to play a key role in 
the governance of Damascus for much of the eighteenth century. The 
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main powerholders in the city for most of the century, however, were 
members of the ‘Azm family, a local family whose ability to gain influ- 
ence in Istanbul and maintain order in Syria enabled them to establish a 
virtual monopoly over the governorship in Damascus and other critical 
posts as well. The city was thus not only a seat of imperial power: it was 
also an arena in which local notables gained a prominence that enabled 
them to play influential roles throughout the region.?! 

Damascus was also an economic power in the area. It was surrounded 
by agricultural villages that furnished raw materials for its many work- 
shops, especially those producing textiles, and provided markets for fin- 
ished Damascene goods. The city was an important entrepót for all kinds 
of Empire trade—silk, cotton, oil, and glass moved through the city as 
part of a flourishing east-west trade. In this period, most Damascene 
trade was with other provinces of the Empire; two mountain ranges 
formed a barrier between the city and the Mediterranean coast, thus dis- 
couraging any reorientation toward Europe.?? 

Perhaps no event was as consequential for the Damascene economy 
as the hajj, the annual pilgrimage to Mecca. All pilgrims from the north 
and east of the Empire (and beyond) gathered in the city for the annual 
caravan, which was organized under the protection of the Empire. Pil- 
grims from the Balkans and Anatolia, from the areas of Baghdad, Aleppo, 
and even Iran converged on Damascus to join the caravan. The numbers 
fluctuated from year to year, but anywhere from 20,000 to 60,000 people 
might arrive in the city for a given pilgrimage. Many brought goods to 
trade, and all of them spent at least some time in Damascus, where they 
would purchase supplies for the trip. Indeed, in a pilgrimage timetable 
supplied by an eighteenth-century pilgrim from Istanbul, the entire 
Istanbul-Mecca round-trip via Damascus required 238 days, 43 of which 
were spent in Damascus itself.? Karl Barbir identified four different 
trading activities associated with the pilgrimage that benefited Damas- 
cus and its environs: goods were shipped with the caravan in either di- 
rection; supplies were sold to pilgrims in Damascus and along the route; 


merchants accompanied the caravan and sold supplies to pilgrims along 
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the way; and the governor of Damascus carried merchandise to Mecca 
to sell for his own profit.?* 

The far smaller town of Nablus was the second most important cen- 
ter of commerce and production in southern Syria and Palestine. As a 
sanjaq seat, Nablus housed an administration made up largely of mem- 
bers of leading local families who were notorious for their penchant for 
autonomous action. As in Damascus, the local notables never appeared 
to entertain the notion of mounting an actual challenge to Ottoman rule, 
but their relations with Istanbul involved more foot-dragging than was 
the norm. From their bases in the town of Nablus or in outlying village 
redoubts, the al-Nimrs, Tuqans, ‘Abd al-Hadis, Jarrars, Jayyusis, and 
others acquired power at various times through their ability to employ 
family solidarity and patronage for influence or even armed struggle 
when necessary. Indeed, the political narratives of the period read as 
Byzantine accounts of conflicts and alliances among family groups that 
competed to acquire, preserve, and increase their power, whether that 
be economic, in the form of landholdings through control of timars (land 
grants) and i/tizams (tax-farms), or administrative, in the form of major 
offices, including governorships. 

Nablus, too, was well situated for the purposes of regional trade. Its 
merchants plied the routes from Nablus to Cairo or Damascus, export- 
ing soap, cotton, olive oil, and textiles. A group of merchant families in 
Nablus, trading primarily in soap and grains, prospered, and the ranks 
of a social group were further swelled by tradesmen and artisans, whose 
markets were more purely regional. As was the case with other towns in 
the region, the rural hinterland figured prominently in the town’s de- 
velopment: the surrounding villages provided most of the resources that 
enabled Nablus to prosper, especially in the course of the eighteenth 
century, and to achieve an economic dominance in the region second 
only to that of Damascus. 

The city of Jerusalem was not primarily a merchant town, and its lo- 
cation had certain obvious disadvantages: it lay neither on the Cairo- 


Damascus trade route nor on a major Meccan pilgrimage route. It was, 
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however, the main urban center of the sanjaq of Jerusalem and served as 
a market town for some 220 surrounding villages, as well as the town of 
Hebron and neighboring bedouin tribes. As the seat of Ottoman district 
administration and as an important center for local commerce, Jeru- 
salem played an economic and political role in the province. It was also 
a center of soap and handicraft production. 

There is evidence to suggest that Jerusalem’s hinterland was more dif- 
ficult to govern than was that, say, of Nablus; proximity to desert lands 
and a high level of bedouin activity circumscribed the city’s ability to 
draw on local resources.>¢ Its religious significance as a holy city in Islam 
lent it distinction, however, and its mosques and shrines attracted pil- 
grims. Many of the religious sites as well as social services—fountains, 
soup kitchens, and so on—in the city were endowed by wagfs established 
in villages throughout Palestine, and members of the Ottoman ruling 
elite, including Sultan Sulayman’s beloved and powerful wife, Hurrem, 
had taken a personal interest in the city's development.?? Although it re- 
mained modest in size during this period, Jerusalem did boast a number 
of institutions, such as mosques, shrines, and schools, that not only at- 
tracted visitors but also made it a center of cultural and religious life for 
the province. 

Of the four urban areas under consideration, Ramla was by far the 
smallest. It was the administrative seat of a subdistrict (nahiya) in the 
Ramla and Gaza district. Its distinctive features had much to do with its 
location in the coastal plain. Early on, Ramla emerged as a center for 
handicraft production, particularly spinning and soap-making.3® As a 
market town in a cotton-growing area, Ramla attracted the attention of 
European merchants, some of whom set up shop there. France ap- 
pointed a vice-consul in Ramla in the eighteenth century, underscoring 
French commercial interests in the area. Europeans may have also been 
drawn to the town by the presence of a sizable indigenous Christian 
community, perhaps one-third of the total population. The exercise of 
power and moral authority at the local level appeared to be the pre- 
rogative, however, of a Muslim elite. When the inhabitants of Ramla 
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staged a revolt in 1767 to protest the tax demands of the governor of 
Damascus, it was the qadi and mufti of the town who took the leader- 
ship roles.” Still, Ramla, despite its small size, boasted—compared with 
its neighbors in the region—a sizable cosmopolitan population and a 
high level of commercialization of agriculture and handicrafts. 

The province of Damascus was also home to a number of bedouin 
tribes, whose presence impinged in varying degrees on the urban envi- 
ronment. The long-standing tensions as well as modes of cooperation 
between the nomadic bedouins and the settled peoples of the region 
were brought into focus at the time of the annual pilgrimage. The trip 
from Damascus to Mecca was a caravan journey of some 35 days through 
a generally inhospitable landscape, and a successful pilgrimage depended 
on the cooperation of bedouin tribes who were hired to provide camels 
and protection and to act as guides for the caravan. As Muslims and 
Arabic-speakers themselves, the bedouins had much in common with 
the pilgrims they shepherded. Usually all went well, and the pilgrims re- 
turned without incident. Upon occasion, however, the caravan would be 
attacked and looted by a bedouin tribe in response to the withholding of 
payment or perhaps the failure to be hired at all on that particular trip. 
At any rate, the protection of the caravan against bedouin assault re- 
mained a preoccupation of the commander of the pilgrimage through- 
out the seventeenth and eighteenth centuries.*! In the context of the pil- 
grimage and other vital trade in the region, the bedouin provided 
services critical to the economy; at the same time, they were viewed by 
the settled peoples as a distinct and volatile element whose adherence to 
law and obedience to authority could not be presumed. 

The muftis and courts we study here occupied this terrain, one of 
considerable political, economic, and cultural cohesion. In recent years 
scholars have sharply revised the views previously held on the general 
state of affairs in southern Syria and Palestine in the seventeenth and 
eighteenth centuries. The picture of a bleak landscape marked by popu- 
lation decline, economic misery, and political decay and corruption, all 
punctuated by bedouin defilements, has given way to a more balanced 
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view that takes into account substantial population growth, considerable 
vitality in the agricultural and commercial sectors, and the presence of a 
local elite whose drive to assert their own authority often worked to the 
advantage of local institutions and political and economic stability.” 
Throughout this time and place, muftis and qadis were intimately in- 
volved in most aspects of life, as officials with notarial functions, as ar- 
biters of disputes, as representatives of state power, and as members of a 
vital local elite. Their judicial functions brought them into close contact 
with a broad segment of the population they served; their concerns can- 
not but reflect the kinds of situations they were called upon to ponder 
and to judge. Indeed, the work of a particular mufti often seems to bear 
the stamp of the town in which he operated. al-‘Imadi’s fatwas, for ex- 
ample, exude a sensitivity to the social distinctions of complex urban life; 
class distinctions figure largely in his discussions of gender. Khayr al- 
Din’s opinions, by contrast, evince a much greater attention to the prob- 
lems of rural life and peasant practice. ‘Abd al-Fattah al-Tamimi’s work, 
produced in a center of orthodoxy, tends the most, of the three, to cham- 
pion the straight and narrow approach to legal interpretation. 

All three muftis, however, lived and worked in communities marked 
by clear social distinctions. Their opinions, and the court cases of the pe- 
riod, clearly distinguish among the three principal urban classes of the 
time: a small, elite upper class composed of a few families enjoying eco- 
nomic position and political dominance through the long-term monop- 
oly of official government positions and land grants; a larger “middle” 
class of merchants, ‘ulama’, and prosperous craftsmen engaged in trade, 
production, and services; and a lower class composed of the bulk of the 
working population of the town. As we shall see, many of the muftis’ dis- 
cussions of gender were informed by a developed sense of social distinc- 
tion, of the ways in which social position and power were shaped by class 
difference as well as by gender difference. For all of these scholars, how- 
ever, the elaboration of the social relationships born of marriage and di- 
vorce, the rights and responsibilities of parenthood, and the gendering 
of space and sexuality took place within the context of a shared cultural 
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tradition and were embedded in the political, economic, and social con- 
ditions of Ottoman Syria and Palestine. 


THE MUFTIS 


The life of the Shaykh Khayr al-Din (in full, Khayr al-Din b. Ahmad b. 
Nur al-Din ‘Ali b. Zayn al-Din b. “Abd al-Wahhab al-Ayubi al-‘Alimi al- 
Faruqi al-Ramli) began in the Palestinian town of Ramla in 993 n./1585 
A.D. The third son of a family of local prominence and documented lin- 
eage, Khayr al-Din took up Qur’anic studies as a boy in Ramla and pro- 
gressed to legal studies, focused on the figh of the Shafi'i school. At the 
age of fourteen, he traveled to Egypt to join his two older brothers, who 
were studying at al-Azhar (the premier institution of Islamic learning in 
the region). After his return to Ramla at age 20, he began a long and pro- 
ductive career as a mufti that ended only with his death at age 88 in 1081 
H./1671 A.D. This seemingly uneventful life yielded a collection of finely 
argued fatwas that were to serve as a model and authoritative reference 
for jurists for generations to come. 

In eulogizing this life, Khayr al-Din's biographer, al-Muhibbi, tells us 
much about how the age viewed a mufti, his qualifications, and his mis- 
sion. His education was broad: he studied Qur'an and hadith, fiqh, lin- 
guistics, grammar, rhetoric, and prosody. He was also well versed in the 
doctrines of more than one legal school (madhhab). Khayr al-Din’s inti- 
mate knowledge of legal doctrine across madbhabs and his eclectic ap- 
proach to legal reasoning are illustrated (by al-Muhibbi) in typical anec- 
dotal fashion. He had studied with a Shafi'i shaykh in Ramla and 
continued to adhere to the Shafi'i school at al-Azhar. One of his broth- 
ers, however, encouraged him to pursue Hanafi legal studies, possibly 
because of the greater possibilities and prestige afforded by the *official" 
school of the Empire. Troubled by the thought of forsaking the Shafr'i 
school, he sought guidance at the tomb of the Imam al-Shafi‘i himself in 
Cairo. As Khayr al-Din slept by the tomb, he dreamed that the imam 
came to assure him that all the schools shared the right path, and he 
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awoke ready to devote himself to the study of Hanafi law. His intimate 
acquaintance with both Shafi'i and Hanafi doctrine was to inform his 
work throughout his tenure and no doubt underlay his toleration of a va- 
riety of legal approaches. 

Khayr al-Din began to issue fatwas while still a young man in Cairo, 
and after his return to Ramla he taught, presumably in the field of legal 
studies, and continued to issue fatwas to those who requested them. But 
he did not hold an official post as a mufti. On the contrary, his biogra- 
pher, al-Muhibbi, is careful to note that Khayr al-Din received neither a 
state stipend nor income from a wagf in return for his services. His posi- 
tion as mufti evolved as he responded to legal questions posed by mem- 
bers of his community, and the “excellence of his answers" encouraged 
others to seek him out. Eventually, his reputation spread as far as Da- 
mascus and even among the bedouin, who accepted his judgments with 
uncharacteristic docility. His had become an authority that took prece- 
dence over that of the officially appointed qadi: a fatwa from Khayr al- 
Din could override a local court decision. Such was the career path: it was 
not just years of diligent study that equipped a man to be a mufti; he must 
also prove himself through practice and win the acclamation of the local 
population. The Empire had no discernible role here, and, indeed, a 
mufti of sufficient reputation enjoyed an authority that appointed offi- 
cials could not contest. The striking contrast between the picture drawn 
by Khayr al-Din's biographer and the standard pracüces of the core re- 
gions of the Empire, where muftis were the obedient servants of the state, 
working within the confines of the court system, suggests that both the 
muftis and the courts operated rather differently out in the provinces. 

'The absence of official position and therefore of salary meant that 
Khayr al-Din was, by necessity, a man of parts. He was a farmer who be- 
came very much involved in the commercialized agriculture of the Ramla 
area, tending vineyards and acquiring land for olive, fig, and various 
other fruit trees. He also owned significant urban real estate. The income 
from these activities allowed him to pursue his avocation as a mufti. His 


immersion in worldly affairs helped, no doubt, in many of his delibera- 
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tions, for he had firsthand knowledge of the agricultural and business 
practices of the day, which were often brought before him. al-Muhibbi 
viewed these kinds of activities in a thoroughly positive light. Khayr al- 
Din also drew on these experiences and the impressive holdings of his 
personal library to write treatises on various subjects, as well as poetry. 

In keeping with the biographical tradition of the day, we are told very 
little about Khayr al-Din’s family life. He had at least one son, and must 
therefore have been a husband and father. Otherwise, we are not privy 
to information that could help us with his family context. The personal 
traits that al-Muhibbi ascribes to him—kindness, generosity, and humil- 
ity—imply a certain sensitivity and ability to empathize; as we shall see, 
these qualities did imbue his fatwas with a spirit of toleration and flexi- 
bility. al-Muhibbi sums up the impact of Khayr al-Din’s career with his 
usual hyperbole: “Ramla in his era was the most just of all places and an 
illustrious model of [Islamic] lawfulness.” 

Hamid al-‘Imadi’s life diverged from that of Khayr al-Din in signifi- 
cant ways.*5 Hamid b. ‘Ali b. Ibrahim b. ‘Abd al-Rahim b. ‘Imad al-Din 
b. Muhibb al-Din, known as Hamid al-'Imadi, pursued a career as an of- 
ficial mufti in eighteenth-century Damascus. From the beginning, his 
was an education in preparation for official life. Born in 1103 1/1692 
A.D. in Damascus, the son of the Hanafi mufti of Damascus before him, 
al-“Imadi studied with a wide array of scholars of considerable reputa- 
tion and official connections. He could do so by remaining in Damascus 
until the age of 25, taking advantage of the presence of local scholars of 
standing like ‘Abd al-Ghani al-Nabulsi, the well-known sufi, as well as 
the muftis of the Hanbali and Shafi'i madhhabs, and the accessibility of 
visiting scholars from as far away as Egypt and India. Like those of Khayr 
al-Din, his legal studies were not focused on Hanafi doctrine alone but 
entailed serious study of the figh of other legal schools. At the age of 25, 
al-‘Imadi made the journey to Mecca, a pilgrimage cum study tour that 
allowed him to study with scholars from Mecca and Medina. He also had 
the opportunity of meeting and studying with the highest-ranking judge 
of the Empire, the qadi ‘askar. After his return to Damascus, al-‘Imadi 
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received an official appointment as the Hanafi mufti in 1137 8./1724-25 
A.D., in which capacity he taught and delivered fatwas, two volumes of 
which have come down to us. 

His education, like that of Khayr al-Din, exposed him to a range of 
teachers and approaches that equipped him to pursue an eclectic strat- 
egy in his juristic activities. He was not, however, a mufti by popular ac- 
clamation. He owed his position to official appointment, and he could 
lose it by falling into official disfavor. His biographer, Muhammad Khalil 
Muradi, relates that one of al-'Imadi's nephews intrigued against him in 
Istanbul and managed to have him dismissed in order to take his place as 
mufti. During the ten-month period in which al-‘Imadi lacked an offi- 
cial position, the “people” continued to think of him as a mufti, and it 
was he, not his nephew, upon whom they called for legal guidance: he 
remained their mutarjim (interpreter). The conclusion we can draw here 
is an interesting one: Istanbul could appoint someone as mufti for the 
province of Damascus, but appointment alone did not guarantee legiti- 
macy. As the scion of a learned family of jurists and muftis, and as a man 
who had earned a reputation as “educated, moral, mannered, and knowl- 
edgeable," al-‘Imadi’s appointment as mufti met with general accep- 
tance. His dismissal did not erase the innate qualities of mufti-ness—the 
training, experience, and judiciousness—that had made him a capable 
mufti in the eyes of the population. He continued to be a mufti, a per- 
son capable of delivering meaningful judicial opinions, despite the ill- 
advised actions of Istanbul. 

Having spent most of his life in official posts as a teacher and jurist, 
al-‘Imadi did not appear to pursue the same range of economic activities 
as did Khayr al-Din, though he did invest in real estate, as was the norm 
among the notable families of the city. He also cultivated a number of 
intellectual interests: he wrote treatises about subjects as diverse as the 
problems posed by opium and tobacco, he composed poetry, and he re- 
searched and wrote biographies. We know as little about his personal life 
as we do about Khayr al-Din's. At his death he was survived only by two 
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sons, and we may thus presume that his wife and any daughters he might 
have fathered predeceased him. 

The life of ‘Abd al-Fattah b. Darwish al-Tamimi offers a third varia- 
tion on the career of mufti. In this case, of a rather obscure jurist whose 
fatwas had no ascertainable impact on those who came after him, his bi- 
ographer provides us with very little information indeed.^* ‘Abd al- 
Fattah hailed from a Nablus family with connections to the judiciary. His 
father had been a preacher (khatib) in the Ibrahimi mosque in Hebron 
and served as na “b (assistant) to the qadi in Nablus, as well as qadi in his 
own right in Jerusalem. ‘Abd al-Fattah studied in Jerusalem with the 
Hanafi mufti there, one Shaykh al-Sayyid ‘Abd al-Rahim al-Lutfi, and 
eventually settled down in the city, married the shaykh’s daughter, and 
worked as the shaykh’s assistant. It was in his capacity as the mufti’s 
deputy that he began to issue his own fatwas, a number of which were 
collected and passed down in manuscript form. He also pursued a career 
as a judge: he held the post of qadi for periods of time in Ramla, Gaza, 
and Nablus before his death in 1138 H./1725-26 a.D. We have no indi- 
cation that ‘Abd al-Fattah enjoyed as much variety in his teachers and 
lessons or the opportunities for travel as had the other muftis whose ca- 
reers we have examined. And indeed, his fatwas have a rote quality and 


a narrowness of vision that reflect his more limited experience. 


To become a mufti in seventeenth- or eighteenth-century Syria or 
Palestine was, above all, to achieve a certain eminence as an interpreter 
of the law. Although the Hanafi mufti in Damascus was an official of the 
Empire, even his authority was based in large measure upon his ability 
to establish himself as someone who had a proper background, ad- 
mirable personal qualities, and a good track record of legal interpreta- 
tion. The other, locally based muftis owed their positions almost en- 
tirely to a general recognition of their abilities. They were expected by 
their biographers to act not as representatives of the Empire—effective- 


ness as a state servant is never mentioned as a positive quality in a 
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mufti—but rather as purveyors of justice and enlightenment to their 
communities. Their knowledge of the law and their ability to engage in 
active, relevant interpretation were the attributes that made them wor- 
thy of the mufti’s mantle. 

The muftis interacted with the local Islamic courts. They were asked 
to deliver opinions about court cases either before or after the fact. A 
plaintiff could seek a fatwa from a mufti in order to be able to produce 
it in court in support of his or her position. A disgruntled party might, 
in the wake of a qadi's unfavorable judgment, request a fatwa in prepa- 
ration for raising the issue once more. A fatwa was neither required nor 
excluded by court procedure, but the fact that fatwas were introduced 
into court rather infrequently, and that the local mufti appeared to issue 
most of his opinions in response to questions that did not arise out of 
current litigation, suggests that the relation between the court and the 
mufti was not always a close one. 

The muftis did issue opinions on situations that were likely to come 
to court, however, and we will be interested in the extent to which their 
interpretation of legal doctrine touching on matters of gender was hon- 
ored in the ways in which judges decided their cases. It was also often the 
mufti, and almost never the qadi, who discussed issues of doctrine and 
legal principle in a way that allows us to read their opinions as a discourse 
on gender. It was the interplay between the muftis' discussion of gender 
at a symbolic level and the working out of gender as a social relationship 
in the specifics of the fatwa and the courts that shaped a definable “Is- 
lamic” vision of a gendered social order in that time and place. 


CHAPTER 2 


With Her Consent 
Marriage 


Question: A virgin in her legal majority and of sound mind was ab- 
ducted by her brother and married off to an unsuitable man. Does 
her father have the right to annul the marriage contract on the basis 
of the [husband's] unsuitability? 

Answer: Yes, if the father asks for that, then the judge should sepa- 
rate the spouses whether or not the marriage was consummated, so 
long as she has not borne children, and is not pregnant, and did not 
receive the mahr [dower] before the marriage. . . . This is the case if 
her brother has married her off with her consent. But if she was 
given in marriage without her consent, she can reject [the marriage], 
and there is no need for the father [to ask for] separation [and raise] 
opposition, for he is not [in this case] a commissioned agent. [But] if 
she authorizes him to represent her, then he has the right to request 
from the judge an annulment [ faskh] of the marriage and a separa- 
tion, and the judge should separate them. According to al-Hasan, 
there is no need for [all] this because the contract is not valid in the 
first place. And God knows best.! 


It was, in large part, through such discussions of marriage that the 


Muslim jurists of seventeenth- and eighteenth-century Syria and Pales- 
tine elaborated their vision of the relationship between gender and social 
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power in their community. In the many fatwas that dealt with marriage 
arrangements, marriage contracts, and the rights and responsibilities of 
husbands and wives, the muftis constructed a legal discourse in which 
the gendered relationship created by marriage occupied pride of place. 
Their discussions of marriage are illustrative of the complexities of the 
legal approach to gender in this period, an approach that focused on gen- 
der difference and male social power yet proved flexible and responsive 
to changing social conditions. Indeed, if we look at the records of the Is- 
lamic courts, we see a number of ways in which this discourse could pre- 
pare the ground for the pursuit of personal strategies, particularly 
women’s strategies, that might improve one’s personal situation. The 
opinions delivered by the muftis defined marital relations in a strongly 
gendered fashion, one constitutive of gender difference in the society as 
a whole, and the courts provided a forum in which this construct of gen- 
der difference interacted with gender as social relationship. The legal 
discourse on marriage formed a backdrop against which wives and hus- 
bands brought complaints or made claims against one another; in so do- 
ing, they in turn contributed to the ongoing elaboration of an Islamic 
tradition that took account of social reality by commissioning juriscon- 
sults to deliver opinions, buttressed by legal argument, in response to ac- 
tual situations arising in the courts. 

In Islamic law, marriage is a contractual relationship. A woman and a 
man are united by their agreement to a marriage contract, whether oral 
or written, in which the names and lineages of the bride and groom are 
given, an amount of makr (an indirect dowry paid by the groom to the 
bride) is stated, and witnesses to the couple’s freely given consent are 
named. It was theoretically possible, in Hanafi jurisprudence, to add con- 
ditions to the marriage contract specifying that the wife would receive an 
automatic divorce should her husband commit certain acts, such as tak- 
ing a second wife or acquiring a concubine. Although Khayr al-Din, for 
example, clearly recognized the validity of such conditions, they were 
rarely specified in the written marriage contracts of the period.? Some of 
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these contracts were entered in the records of the Islamic court. This was 
a common practice in eighteenth-century Jerusalem, but less often the 
case in Damascus or Nablus, where we find only the occasional marriage 
contract.} A typical contract drawn up for the offspring of two comfort- 
able merchant families in eighteenth-century Nablus contained all the 
required information and various embellishments as well: 


The groom, the youth of right conduct, Salih al-Din, son of the 
merchant ‘Umar Ya'ish. 

The bride, the pride of the guarded women, the sayyida Khadija, 
daughter of the pride of the nobles, the sayyid Hashim al-Hanbali, 
the virgin, in her majority, whose dower is 100 dhahab bunduqi, a kaf- 
tan, a silk cloth, a rug, a belt, 20 ratis of wool, 20 ratis of cotton, 10 
dresses, and a black female slave to serve her. She receives now 60 
dhabab bundugi, the above-mentioned items, and the slave by the ac- 
knowledgment of her agent for the contract, and the rest is deferred 
until one of them dies. 

Her brother, the sayyid Hasan, son of the sayyid Hashim, is her 
agent, and his agency is witnessed by her cousin, the szyyid Muham- 
mad, son of Muhi-al-Din al-Hanbali, and by her brother the sayyid 
Salih, legal witnesses. 

And the agent of the groom is the merchant Muhi-al-Din Ya‘ish, 
whose agency was witnessed by the pride of the nobles, the sayyid 
Sa‘ad al-Din al-Hanbali, and the aforementioned sayyid Muhammad. 

End of Rabi‘ I 1138 n. (1725 4.D.)* 


Such contracts appeared to be standard and widely understood: the 
muftis addressed the form of the contract only when it contained appar- 
ent irregularities (as, for example, the absence of a mabr) or when the is- 
sue of coercion arose. Most of the court cases and fatwas dealing with 
marriage focus instead on various aspects of the relationship implicit in 
the contract. 

The muftis tended to ground their discussion of marriage on their un- 


derstanding of the purpose of this union in the context of their local 
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Muslim society. That this was a strongly gendered society in which the 
male and the female were neatly differentiated, not only biologically but 
also socially, politically, and economically, was an unquestioned assump- 
tion embedded in much of their reasoning. Their view of marriage 
rested, in fundamental ways, on gender difference, on gender in binary 
opposition: marriage was not a symmetrical relationship. One has little 
sense, however, that this differentiation was easily reducible in their eyes 
to male dominance and female submission. As the jurists struggled to de- 
fine and regulate the institution of marriage, they always reflected a deep 
concern for the ways in which marriage could not only elaborate and or- 
ganize gender difference but also strengthen and unify their gendered 
society: marriage was a highly gendered institution, yet one in which the 
perceived tensions bred by gender difference might be softened and ren- 
dered less fractious. As ‘ulama’, the muftis were charged with the pro- 
tection of the moral standards of their community, but also, at least in 
theory, with the physical safety and unity of the group as a whole. Their 
discussions of marriage must be read in the light of some unspoken yet 
fundamental assumptions about the social purposes of marriage. 


THE PURPOSES OF MARRIAGE 


Marriage was a key to social harmony. All three of the muftis whose fat- 
was we study here focused on the institution of marriage as a basic social 
building block, a bulwark against social discord and disorganization. 
Many of the issues they chose to focus on underscored a view of mar- 
riage as a social necessity, as the desirable state of being for all members 
of the community, almost without exception. It is in this context that we 
can understand the stress they placed on the special responsibility the 
wali (guardian) of a minor bore for arranging a marriage. Every minor 
had a wali, usually his or her father or grandfather. If the father and 
grandfather were both absent or deceased, other paternal relatives might 
assume the wilaya (guardianship). The guardian of an orphan had, ac- 
cording to al-‘Imadi, a responsibility to arrange a marriage for his charge 
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even before the child reached puberty.’ Not only minors, but other le- 
gal incompetents, including the insane, could be married off by their 
guardians.$ Indeed, al-‘Imadi took the position that should a wali balk at 
what appeared to be a sound offer of marriage made to his minor charge, 
the qadi (judge) should step in to oversee the marriage arrangements.’ 

A stand-in wali was entrusted with furthering the well-being of his or 
her charge and protecting the child’s interests in the absence of the nat- 
ural protector, the father or grandfather. That these interests should in- 
clude the arrangement of an early marriage is a position clearly adopted 
by al-‘Imadi, who was even willing, if necessary, to override the rights of 
the official wali in order not to miss the opportunity to make a good match. 
The interest of the community in making sure all its members were mar- 
ried extended even to the mentally or physically ill, because all adults, re- 
gardless of their situation, benefit from being in the married state. 

This strongly promarital position did not mean that any and every 
marriage was acceptable in the eyes of the muftis. On the contrary, these 
men were very conscious of the rules of kafa’a, the legal concept of the 
suitability of the match in terms of lineage, legal status, social class, and 
moral standards, and they chose to enforce them. If a marriage were to 
reinforce social harmony, it was important to avoid the instability atten- 
dant upon mesalliance. All three of our muftis applied the rules of kafa a 
in fairly predictable ways. A sharifa (a member of the status group of de- 
scendants of the Prophet) should marry only within her lineage.9 A 
woman of free origins should not be permitted to marry a slave.? Com- 
patibility of class was somewhat less tangible, but a girl from “people of 
learning and religious piety” should not be married to an “illiterate prof- 
ligate,"!? and a girl of good background should not be married to a man 
who is "sinful, poor, or employed in a vile profession."!! Clearly, the in- 
terests of the community would not be served by marriages that ap- 
peared to be inherently unstable because of the disparate backgrounds 

‘of the bride and groom. 
Indeed, the absence of compatibility was enough to render a mar- 


riage invalid if that marriage were contracted by a woman or her wakil 
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(authorized agent) without her father's or grandfather's approval. The 
muftis did agree that the law allowed the father of a minor girl to marry 
her off to whomever he pleased, and thus override the demands of kafa ‘a, 
but on this matter even the father’s judgment might be questioned. 
Khayr al-Din argued that if a father known for his “poor judgment and 
his inability to see the consequences [of his actions]" married his daugh- 
ter to an unsuitable person, the qadi might step in and proclaim the mar- 
riage legally defective.!? 

A firm promarital position, based on the understanding that marriage 
was the natural and desirable state for all Muslim adults, was thus tem- 
pered in juristic reasoning by the demands of social harmony. A marriage 
was central to social relations, and it must reinforce social ties within the 
community and promote harmony and stability. Problematic unions that 
united ill-suited couples were to be avoided. Indeed, the community in- 
terest in good marriage arrangements, as perceived and protected by the 
Muslim judge, could take precedence over the right of the father to marry 
offhis minor daughter. A father could not, in the jurists' view, exercise his 
power over his daughter in a wholly arbitrary and despotic fashion. 

Marriage was also defined as a relationship of material support, and the 
provision of that support was strongly gendered. The marriage contract, 
provided the marriage had been consummated, initiated certain respon- 
sibilities: a husband was responsible for providing for his wife and any chil- 
dren born of the union. A man was solely responsible for his wife's nafaqa 
(support), regardless of the wife's own resources. Once the marriage con- 
tract was signed and the marriage was consummated, the husband had to 
begin to provide nafaga in the form of “nourishment, clothing, and shel- 
ter”; should a man fail to do so, he could be jailed until he did.!3 The muftis 
also agreed that the Islamic courts should play an active role in ensuring 
the delivery of this support. Should a husband go away on a trip or disap- 
pear without leaving sufficient support, the qadi was authorized to dis- 
cover any of the husband’s assets that might be attached: if the husband 
were the beneficiary of any wagf revenues or had any outstanding debts 
owed to him, the qadi could assign these monies to his wife.!4 
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Support had also to be provided at a level appropriate to the wife’s 
social background: she had to be maintained in the style to which she 
was accustomed. The muftis devoted time to defining what was appro- 
priate for members of their communities. Khayr al-Din established a 
“customary” standard of living for a poor woman of the Ramla vicinity: 
a diet of barley bread and corn oil, and a clothing allowance of two 
gowns (one winter and one summer), two shirts, two head scarves, and 
one cloak.!5 al-‘Imadi, operating in a city of more pronounced social 
nuance, distinguished the diets of three social classes. The rich woman 
ate wheaten bread and meat for lunch and should have an ample sup- 
per. The woman of the “middle” stratum could expect a lunch of bread 
of unspecified grain and animal fat. The poor woman must make do 
with bread and cheese. The attention to detail in the discussions of 
nafaqa reinforces the legal position that the husband was not simply be- 
ing exhorted to support his wife, but was in fact legally required to pro- 
vide her with the full amount of material support she could expect as a 
woman of her particular class. 

The gravity of this responsibility was further underscored by the pre- 
cise definition of its scope. All agreed that a husband owed this support 
from the moment of the consummation of the marriage until such time 
as the marriage was terminated by divorce or death. In the case of di- 
vorce, the former husband must continue to support his wife until the 
end of her waiting period, when she would be legally free to remarry. In 
the case of a wife's death, the responsibilities of the husband might ac- 
tually extend into the grave. Khayr al-Din drew a clear parallel between 
nafaqa and burial costs: just as the clothing and housing of a wife is his 
responsibility during her lifetime, so is her shroud and her grave his re- 
sponsibility after her death.!6 Marriage, then, stood at the center of a 
gendered system of nurture. The man was clearly assigned the respon- 
sibility of providing food, shelter, and other necessities of life for his wife 
and children (the wife's responsibilities, as we shall see, lay elsewhere). 
The muftis took these gendered arrangements for family provision very 
seriously, for marriage was the institution that undergirded the most 
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basic social tie of the community, and they took considerable pains to de- 
fine and standardize the material responsibilities it entailed.!? 

In addition to its importance in achieving social harmony and the 
arrangement of material provision, marriage was also critical, in the le- 
gal discourse, for the control and satisfaction of sexual drives. Marriage 
was a sexual relationship, and the consummation of the marriage was es- 
sential to establishing the groom’s responsibilities for nafaqa: the full le- 
gal consequences of a marriage could not be realized until sexual inter- 
course had taken place. Legal discourse distinguished between the 
signing of the marriage contract, at which time the groom must pay the 
mahr, and the moment of first sexual intercourse, which activated the full 
obligations of marital support. A marriage could be contracted before ei- 
ther party was ready for sexual intercourse, but a marriage could of 
course not be consummated until both bride and groom were physically 
mature. The muftis did not equate such maturity with puberty (the 
marker of legal majority), however: a girl might be mature enough for 
sexual intercourse before she began to menstruate. Her readiness for in- 
timacy was signaled in large part by her appearance, by whether or not 
she had become an “object of desire," “fleshy” (samina), or “buxom” 
(dakbma), physical attributes that signified that she could now “endure 
intercourse.”!8 Until such time, the marriage, although legally con- 
tracted, clearly lacked an essential element. 

The muftis all agreed that marriage existed to channel and fulfill the 
sexual drives of both men and women, and the refusal or inability of one 
of the partners to have sexual intercourse could invalidate a marriage. A 
woman could refuse to have intercourse with her husband if he had failed 
to pay the stipulated abr, but once the accounts were settled, she had 
to be available as a sexual partner.!? If she persisted in refusing him, he 
would be absolved of any responsibility for nafaqa or, according to what 
appears to be a minority opinion of al-Tamimi (neither of the other two 
muftis mention it as permissible), he could rape her.20 The woman who 
through physical or mental disability was incapable of intercourse but 
did not consciously refuse her husband was to be treated differently. If, 
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according to al-‘Imadi, a woman became mentally or physically ill, or so 
obese as to make intercourse impossible, she should still receive nafaqa.?! 
A man was entitled to the sexual companionship of his wife, and his 
obligations were directly tied to her availability for sexual intercourse, 
but should she be disabled, she should not be punished for her disabil- 
ity; nafaga should continue. 

Just as a man could expect and require sexual activity from a marriage 
partner, so could a woman. Once a wife had moved to her husband's domi- 
cile, was considered ready for sexual intercourse, and did not refuse any 
of her husband's advances, she should receive nafaqa, and if her husband 
was still a minor, was ill, or was otherwise incapable of intercourse, he had 
still to pay her the full nafaga.?? If he were to prove incapable of inter- 
course over the long term, then she could seek legal remedies. al- Tamimi 
responded to a woman whose marriage had been “consummated” and yet 
she had not been deflowered (“did not flow”). After she had waited for a 
period of one year for the matter to resolve itself, she could raise the prob- 
lem with a qadi and request a divorce.?? al-‘Imadi agreed that in order to 
have her marriage annulled for impotence, a woman must testify to the 
judge that she was still a virgin after a full year of living with her husband 
(not counting days of sickness or separation)2* The sexual rights of hus- 
band and wife were not exactly symmetrical: whereas a man's marital ob- 
ligations could be relaxed in light of his wife's refusal to sleep with him, 
the jurists did not entertain the notion that a woman could forthwith 
modify her marital behavior in response to her husband's nonperfor- 
mance. Still, after a year had passed, she could seek to have her marriage 
terminated on the grounds of her husband's sexual failings. 

The muftis’ discussions of sex and marriage are remarkably free of 
references to procreation. If the siring and bearing of children figured 
prominently in the jurists’ sense of the purpose of marriage, they were 
curiously silent about it. The discussion of sexuality takes place entirely 
within the context of sexual desire, and of the need to satisfy this desire 
within the institution of marriage. Indeed, in all their discussions the 


jurists limit themselves to marriage as a contractual relationship between 
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two people who, as we shall see, acquire both rights and responsibilities 
as a result. Marriage institutes arrangements of shared nurture and rights 
of sexual companionship; no larger purpose is made explicit. But the 
consistent valuing of marriage for all members of the community, the em- 
phasis on matches that respect social barriers, the close attention to the 
materia] details of the arrangement, and the recognition that marriage 
channels powerful sexual drives all point to an institution that serves the 
needs not just of two individuals but of a community. The achievement 
of social harmony and stability rested on the achievement of successful 
matrimonial unions through careful attention to gender difference. 

It is small wonder, then, that the muftis and the courts spent so much 
time and energy considering marriage arrangements and the behavior 
required of husbands and wives. As an elaborate and detailed legal dis- 
course on these arrangements and behaviors continued to develop, mar- 


riage came to hold the key to a vision of a distinctly gendered society. 


ARRANGING A MARRIAGE 


How should a marriage begin? In addressing the question of what the 
law prescribed and permitted in marriage arrangements, the muftis 
seemed to draw on two potentially contradictory principles. First, a fam- 
ily enjoyed rights and responsibilities in the arrangement of its children’s 
marriages. Second, an individual, whether male or female, once he or she 
reached legal majority, had the right to choose his or her spouse. 

For children in their minority, the matter was rather straightforward. 
The muftis all agreed that the marriage guardian (wai) could arrange a 
marriage for the girl or boy under his guardianship. The consent of the 
child was not required, logically enough, because the minor was not yet 
legally competent. As long as the wali was the father or paternal grand- 
father, he could arrange whatever marriage he wished without regard for 
the suitability of the match, although, as we have seen in some extreme 
cases, the judge might intervene to protect the interests of the minor.25 
In general, however, the rights of the patriarch appeared to hold sway. 
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If, however, the wilaya or guardianship had devolved to another rela- 
tive, in the absence of the father or grandfather, the wal’s rights were 
more restricted. This stand-in waki could marry his or her charge only 
to a person who was suitable, in the legal sense of kafa’a, and the mar- 
riage contract would have to specify a “fair” abr. In a case where a fa- 
therless girl in her minority was married by her paternal uncle to his own 
son without a proper mahr in a “criminally fraudulent manner,” al- 
‘Imadi declared the marriage illegal and therefore annulled.?6 

Further, if a minor girl were married off by someone other than her 
father or grandfather, she had the option, upon reaching her legal ma- 
jority, of refusing the marriage. Such a refusal, which had to be given at 
the time she first reached puberty, immediately ended the marriage.?’ 
Despite the clarity of the muftis on this issue, the girl’s ability to exercise 
this right could be thwarted in various ways, as the following opinion 
from Khayr al-Din suggests: 


Question: There is a minor girl whose brother married her off, and 
she came of age and chose faskb [annulment] in her “coming-of-age” 
choice. Her husband claimed that her brother had acted as the wakil 
[agent] of her father and she does not have a choice. She then 
claimed that [her brother] married her off during [her father’s] brief 
absence on a journey. If the husband provides evidence for his claim, 
is her choice canceled or not? If he does not have evidence, and 
wants her oath on that, must she swear an oath? 

Answer: Yes, if the husband proves his claim, then her choice is 
canceled. . . . Only the father’s and grandfather's marriage arrange- 
ments cannot be canceled . . . [and] if the marriage was arranged by 
way of a niyaba [proxy] for her father, then she has no choice. If the 
marriage was arranged as a result of [the brother's] wilaya [guardian- 
ship], then she has a choice.?8 


Still, all muftis reiterated the same general principles: only arrangements 
made by the father or paternal grandfather were inviolate; arrangements 
made by other individuals were subject to review by the qadi; and a mi- 
nor girl (or boy for that rnatter) could not exercise any choice of partner 
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until she reached her majority, but she could then choose to reject 
arrangements made by any other wali even if that meant annulling a mar- 
riage that had already been consummated. 

The family’s right to manage the affairs of minors in its own house- 
hold was thus tempered, in theory and practice, by the right of the indi- 
vidual to exercise free choice once she or he reached the age of reason. 
It was also modified by the position of the muftis that only the family’s 
patriarch, in the person of the father or grandfather, could operate with 
a free hand. All other members of the community were constrained by 
standards imposed and enforced by the jurists to serve the interests of 
the individual minor, especially in the absence of a father. The jurists 
took their charge to protect the fatherless child seriously, and their de- 
fense of the rights of orphans figured among the most impassioned of 
their opinions. Khayr al-Din made no attempt to conceal his wrath when 
asked about a village head who had intervened in a marriage arrange- 
ment made for a girl from his village by her mother, who had legally as- 
sumed the position of wali (a possibility I shall address in chapter 4). The 
shaykh had wrested the girl away from her mother, forestalled the 
arranged marriage, and then arranged a marriage for the girl himself and 
pocketed the zzabr. Khayr al-Din soundly reprimanded the shaykh, who 
had no business interfering with a valid arrangement made by the 
mother of a fatherless girl. Nor did the shaykh have any right to act as 
marriage wali himself, and the marriage he arranged was therefore not 
legal. And, thundered Khayr al-Din, “his eating of the mabr is like fill- 
ing his belly with fire and blazing flame."?? 

Once a child reached his or her legal majority (at the time of puberty), 
that child's right to choose a marriage partner took clear precedence over 
the family’s right to arrange a marriage. The muftis all agreed on the ba- 
sic principle that men and women in their legal majority could choose 
their own mates. Such a woman could exercise this choice in two ways. 
First, she enjoyed a right of refusal: were she informed of a marriage 
arrangement made by her wali or anyone else for her, she could refuse 
the match, regardless of who arranged it. Second, she was entitled to take 


Marriage / 49 


a more active role in her own fate, by appointing an agent to arrange a 
marriage for her, thus bypassing her wali. 

A woman who wanted to refuse a marriage had to do so as soon as the 
news of the arrangement reached her. As long as she stated her opposi- 
tion to the marriage when she learned of it, the marriage was canceled. 
And if some question arose concerning whether or not she had refused 
in a Gmely fashion, her own testimony under oath to her immediate re- 
fusal carried the day. This right of refusal clearly extended even to mar- 
riage arrangements made by her father, or by other relatives.?? al-‘Imadi 
contrasted this position with non-Muslim (dhimmi) marriage practices 
-when he was asked about the legality of a marriage arranged by a dhimmi 
woman for her daughter without her daughter’s consent. We do not in- 
tervene, he stressed, in “the disreputable marriages of dhimmis,” for 
we have no jurisdiction over such dhimmi affairs; if, however, a dhimmi 
came to an Islamic court and wanted a judgment on this issue, we would 
rule according to Islamic law and invalidate this marriage, which was 
made without the woman’s consent.}! The jurists seemed intent on 
guarding against hidden coercion in marriage arrangements. A man 
pressed a claim against a woman on the basis that her father had married 
her to him when she was a minor, and now she refused to honor the 
arrangement. She replied that she had been in her majority at the time 
of the arrangement, and that she had not been informed of it. Her testi- 
mony, according to al-‘Imadi, should be accepted, and she, not her pu- 
tative husband, can testify to the fact that she had already reached her 
majority (puberty) at the time of the marriage.?? 

Consent was signified by the absence of refusal. If a woman learned of 
a Marriage arrangement made for her and kept silent, she thus signaled 
her consent. The muftis agreed that this consent, however silent, must be 


informed consent. al-‘Imadi weighed in on the issue of informed silence: 


Question: A virgin in her majority was married by her wali 
legally, but without her permission, to a man who was suitable 
and paid a fair mahr [dower]. Then the wali informed her of 

the marriage and of the groom and of the mahr, and she was silent 
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concerning her choice and she did not reject the marriage. Is her 
silence acceptance of him? 

Answer: Yes. But if the wali marries her off without consultation 
and then informs her after the marriage and she remains silent, and 
he does not mention the [name of the] groom and the [amount of 
the] zabr, then it is different and not [legally] sound. And likewise if 
he consults her before the marriage but fails to mention the [name 
of the] groom and the [amount of the] zahr, and she is silent, this 
too is not a legal marriage.?? 


A woman thus needed to enter a marriage willingly; coercion invali- 
dated marriage arrangements. Such a position did not, however, pre- 
clude a firm family hand in marriage arrangements. Families were free 
to marry off their women as long as their consent, even if of a passive na- 
ture, had been obtained.3+ Women in their legal majority still had mar- 
riage walis, those people who were legally entitled to arrange their mar- 
riages for them, but the wa/i had to communicate fully all details of a 
proposed arrangement and honor a woman’s refusal of a marriage. The 
special interest of the family in the marriages of its members was thus af- 
firmed and buttressed in legal opinion, while at the same time the prac- 
tice of coercion was strictly prohibited. 

A woman in her legal majority also had the right, so far as the Hanafi 
jurists were concerned, to arrange her own marriage. Again and again 
the muftis affirmed that a woman of sound mind in her legal majority 
could directly, or through an agent of her choosing, select her own hus- 
band and make her own marriage arrangements. Such a marriage might 
take the form of an oral agreement made directly between two people to 
marry with a stipulated mahr: as long as the abr was fair and the agree- 
ment was properly witnessed, the marriage was legal. Sometimes such a 
woman would appoint her own agent (wakil) to arrange a marriage for 
her, a perfectly valid approach that might neatly bypass the plans of her 
male relatives. A woman in her legal majority need not rely on, or even 
consult with, her marriage wali; it was her prerogative to arrange her 


own marriage. Her “patriarch,” in the person of her father, paternal 
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grandfather, or paternal uncle, had no power of intervention in such 
arrangements, and their objections would be overruled.?$ All the jurists 
were careful to point out, however, that the legal wa/i (the father or 
grandfather, or other paternal relative in the absence of both) could raise 
objections to a marriage if the groom were not suitable, or if the mabr 
were not fair. If the wa/i were to raise such valid objections, the qadi 
would have to annul the marriage.?? 

Legal discourse on marriage arrangement, then, displayed a certain 
duality. On the one hand, marriage was a family affair: every female had 
a legal marriage wali and, in the case of a girl in her minority, the wali 
enjoyed broad powers of discretion in making arrangements. Once a 
woman attained her majority, however, legal discourse emphasized her 
freedom to refuse a match and even to arrange her own marriage.?? The 
muftis often elaborated these views in response to situations manifesting 
palpable tension between the family’s interest in controlling marriage 
choice and the individual’s right to choose a partner, within limits. Many 
of the opinions on marriage arrangements pitted the jurists against ir- 
regular social practices, especially those whereby a family attempted to 
arrange a marriage without taking proper account of legal procedure and 
a young woman’s rights. There seems to have been no question in the 
minds of the muftis about their proper role: as the upholders of Islamic 
legal norms, they took a firm position on a woman’s right to participate 
in choosing a mate. This right was a feature of life, at least theoretically, 
in the Muslim community, and could not be put aside for the conve- 
nience of the family. 

The idea that social harmony would be served and gender difference 
softened by choice of marriage partner lurks between the lines of many 
of these opinions. In choice of partner, at least, the differences between 
the male and female were minimized, though still present. Minors, 
whether girls or boys, were under the same form of family control. Once 
in their legal majority, however, young women, unlike young men, still 
remained under the aegis of a marriage wali who could arrange a mar- 
riage for them. On the one hand, the muftis maintained the position that 
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a woman could be married off with minimal (silent) consent; on the 
other hand, they also repeatedly elaborated the Hanafi position that 
women enjoyed the right to choose their mates just as men did. Gender 
difference was surely a significant factor in marriage arrangement, but 
the difference was tempered by clear acknowledgment of a woman’s 
right to choose. 


ENTERING A MARRIAGE 


The muftis’ view of marriage as a means for promoting harmony be- 
tween the sexes provided the context for their elaboration of the ways 
men and women should enter marriage. They devoted considerable ef- 
fort to detailed discussion of the rights and obligations of husband and 
wife, aiming all the while at gender harmony through close attention to 
the precise requirements of both parties. What was owed and what could 
be expected structured much of this discussion as the material aspects of 
the marriage arrangement were implemented. 

An initial obligation on the part of the husband was the provision of 
a proper mabr. The mabr (dower) was a necessary component of any 
marriage contract, whether or not it had been specified in the contract 
itself. The mahr, usually stated in the contract in this period as a speci- 
fied amount of money, or money in addition to certain goods, had to be 
delivered to the bride herself. None of her family members, or her hus- 
band, had any right to the mahr. In the marriage contracts recorded in 
Damascus, Jerusalem, and Nablus in the eighteenth century, the Hanafi 
practice was always to divide the mabr into two portions, a muqaddam 
(prompt dower, consisting usually of about one-half to two-thirds of the 
total) to be paid at the time of the signing of the contract and a 
mu akbkbar (deferred dower, making up the balance) to be paid at the 
time of termination of the marriage, whether by death or divorce. The 
amount of mahr, although it varied enormously by social class, was usu- 
ally a substantial sum.?? The prompt receipt of the muqaddam was a right 
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of the bride and, as we have seen, she could refuse to consummate the 
marriage until it was in her hands. 

The muftis agreed that the abr must be stated and must be paid. It 
might happen that a woman married and had the marriage consum- 
mated without a mahr having been paid. In such a case, the groom 
owed her a fair mabr, to be paid immediately. Once any marriage con- 
tract was concluded, the husband was obligated for the mahr as a debt 
to his wife. Should he have died before he had delivered the muqaddam 
of the abr, his wife could take this amount from his estate or, in the 
case of an impecunious or minor husband, she could demand that 
amount of the abr from her husband's father, if the father had served 
as wali or wakil for his son.* Upon the termination of the marriage 
through death or divorce, a woman could also lay claim to the 
mu 'akbkbar. And in the case of a deceased husband, this claim would be 
made against his estate and had to be honored despite the disclaimers 
of his other relatives, unless they could produce legal proof that the 
debt had already been paid. Even if the woman were to have died 
shortly after her husband, her heirs could bring a claim against the hus- 
band’s estate in the amount of the mu akbkbar.*! 

The mabr had to be paid to the bride herself, not to any of her rela- 
tives. In the case of a girl in her minority, her wa/i was authorized to re- 
ceive the mahr on her behalf, and she would be permitted to take posses- 
sion of it when she came of age. Once a woman was in her majority, 
however, she was entitled to receive and control her own mahr: the muftis 
agreed that her father had no right to receive or keep the mahr over his 
daughter's objection.? Khayr al-Din, who handled many cases from the 
rural hinterland, where a free and easy attitude toward the ahr seemed 
to prevail, repeatedly took families to task for such lax mahr practices. To 
pay the mahr to a woman's mother or uncle, whether or not they subse- 
quently spent it on the bride, was as good as not paying it at all: it was like 
paying the abr to a “stranger.” The husband in such a case still owed his 
wife a mahr, and he had to pay it, even if he were not successful in recov- 
ering the money he had given to his wife's mother or uncle.# 
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Nor could the prompt payment of the mabr be held hostage to bar- 
gains a family might strike over the marriage of their daughter. A man 
who married a woman and paid 85 ( gburusb?) to her father, 5 to her pa- 
ternal uncle, and 20 ghurush worth of clothing to the bride was informed 
that the entire amount had nonetheless to be paid to the bride as her le- 
gal "abr. ^ Khayr al-Din also actively discouraged the practice of ex- 
changing brides for token mabrs: 


Question: A man said to his brother: “Arrange a marriage for my 
minor daughter and you can marry using her mahr,” and [the uncle] 
married her off to a man with [the father's] permission and a mabr 
was named. And then [the uncle] married [the groom's] sister and a 
mahr was named for her. But the two marriages were consummated 
before the mabrs were received. Then the minor came of age and 
her father died. Can she authorize her brother or someone else to 
demand her mahr from her husband, and is the husband required to 
pay it? Likewise, can the husband’s sister appoint an agent to collect 
her mabr from her husband, and is he obliged to pay it? 

Answer: Each of them can appoint someone to receive the mabr, 
and it is not legal for the father to give the minor's mahr to her uncle 
or anyone else . . . for it is not his property, it is her property . . . and 
the groom must pay his debt, the zahr.” 


Khayr al-Din also insisted that the mahr stated in a marriage agreement 
could not be reduced on a whim. A man who married his wife with legal 
witnesses and then decided to go to court with the bride's father to redo 
the marriage with a discounted mahr, “out of fear of the size of the first 
mahr” was informed that the first ahr could not be changed once it had 
been agreed upon.*é 

Through these opinions the jurists, especially Khayr al-Din, waged a 
campaign of sorts against the manifold ways in which family interests 
worked to erode a woman's right to her mahr. They were acutely aware 
that illegal practices existed, and they were consistent in upholding the 
principles that the mahr must be proper, must be paid, and must become 


the enduring property of the bride. Although none of the three muftis 
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was willing to countenance social practices that interfered with the 
proper disposition of the mabr, they all demonstrated a greater willing- 
ness to accept local community practice when it came to other property 
transfers that took place at the time of marriage. 

It seems to have been customary, although not required by law, for 
the groom to send the bride and her family a number of presents after 
signing the marriage contract and before the marriage was consum- 
mated. These presents, which could include clothing, jewelry, and 
money with which to purchase food for wedding-related entertaining, 
did not form part of the mahr, but rather were voluntary and customary 
gifts. The groom was under no legal compunction to send these gifts, 
though we can imagine that social pressure to do so must have been con- 
siderable. 'The muftis turned their attention to this custom of engage- 
ment presents when conflicts arose over the ownership of this property, 
usually in the context of the cancellation of the marriage before con- 
summation. al-‘Imadi noted that whereas a groom could expect the re- 
turn of the zzabr if the bride's family withdrew from a marriage arrange- 
ment, the presents he might have made to her of money, food, and 
clothing were not part of the mabr and therefore did not need to be re- 
turned to him.*” Khayr al-Din took a similar position, at least on money 
that was spent on providing food for guests. As long as the groom had 
given this money in the knowledge that the family of the bride was go- 
ing to use it to feed guests, then it was as if he had entertained the guests 
himself, and the money would not need to be returned.*? Both jurists 
noted that such presents were made in accord with local custorn and did 
not fall under the rules governing the abr: in this instance, at least, the 
expectations arising out of standing customary practice loomed large in 
the reasoning of the jurists. 

They took a like approach to questions concerning the bride’s 
trousseau (jihaz). Brides were often fitted out with house furnishings 
and clothing by their families of birth when they first embarked on mar- 
ried life. But families were not legally required to provide a jibaz: if the 
mother of the bride or the groom himself complained that the bride’s 
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father had not given a sufficient jibaz, they were told that the father 
could not be compelled to do so. Once such items were given, how- 
ever, they normally became the property of the bride herself. A father or 
mother or both often furnished a daughter with a trousseau, which the 
daughter took with her to her marital domicile. If the giver of the 
trousseau subsequently died and his or her heirs tried to claim that 
trousseau items formed part of the estate of the deceased, they were told 
that the jihaz was the personal property of the bride and no longer that 
of her parents—it formed no part of the parents’ estates. 

The muftis were sensitive, however, to local customs that might mod- 
ify the bride’s claim to this property. al-‘Imadi worked from the notion 
that a bride could expect to receive a proper jihaz. If a mother fitted out 
her daughter with clothes and such clearly in excess of what could be ex- 
pected, in one case double the value of her mahr, then the mother’s claim 
that some of these things were given only on loan should be credited.5! 
He was also willing to accept legal evidence that weakened the bride’s 
claim to this property, such as a legal agreement between a father and his 
daughter stating that certain materials she took with her upon marriage 
were not j/baz but a loan. al-"Imadi in particular also bowed to the “cus- 
tom in the community," where it was present, of making the jihaz a loan, 
a form of property shared by the bride with her family. When a family 
could demonstrate that such was local custom, the items of the jibaz were 
regarded as being on loan from the bride's family and would therefore 
revert to that family upon her death.? 

The muftis, then, upheld the right of a woman to enter her marriage 
with certain endowments. Legal discourse held that the abr was an ab- 
solute requirement of every marriage, and that a bride's family had no 
right, once a woman reached legal majority, to receive or control the 
mabr. Juristic discussion of the jihaz, however, was more nuanced. Dis- 
cussion of the jibaz was permeated by the tension between, on the one 
hand, a woman’s right and need to enter a marriage with independent 
means and, on the other hand, the family’s desire to minimize the loss of 
family property occasioned by the marriage of their daughter. Al- 
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though the muftis usually affirmed the bride’s right to the jibaz as her 
private property, they also proved willing to bow to social practices that 
retained effective family control of this property. 

The gendered transfers of property that accompanied a marriage were 
strictly regulated. The bride, but not the groom, was to be endowed by 
her husband's family through the mahr, and by her own family through the 
jibaz. In supporting her right to these endowments, and to full control of 
them, the muftis endorsed the idea that a woman should enter marriage 
as an empowered individual. At the same time, however, the jurists rec- 
ognized and accepted the fact that local communities might adjust these 
transfers. The bride as propertied individual must be weighed against the 
need and desire of the bride's family to retain some control over their 
property: the custom of "lending" or "sharing" bridal trousseaus was ac- 
cepted by the jurists as a legitimate community practice. Still, the bride 
was always to be launched into marriage with some clearly defined prop- 
erty of her own: the strongly gendered notion that the husband was to be 
the head of the marital household was thus tempered at a practical and 
significant level by some required provisioning of the new wife. 

The importance of the dower, however, should be kept in perspective. 
The courts provide ample testimony to the fact that women acquired 
property in a variety of other ways, as well: they had legal rights to shares 
in family estates, for example, and were frequently named as beneficia- 
ries of wagf (religious endowment) properties. For many women, then, 
the marital rights to property were supplemented by other forms of 
wealth. Indeed, estate records for women in eighteenth- and early 
nineteenth-century Nablus demonstrate that the amount of the dower 
named in a marriage contract represented roughly 15 to 25 percent of a 
woman's estate at the time of her death, and tended, not surprisingly, to 
be a more significant part of a poor woman's estate, since the middle and 
upper classes had far more access to other forms of family wealth.» Still, 
the mabr and jibaz could lend a new bride, especially one in a modest 
household, crucial control over money and goods central to the well- 
being of the new family. 
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LIVING A MARRIAGE 


Once the marriage contract was agreed to and the marriage had been 
consummated, the bride and groom each acquired a set of rights and 
obligations, all of which were strongly gendered and therefore asym- 
metrical. The muftis took pains to delineate the legal expectations and 
requirements of husbandly and wifely behavior, which strongly differen- 
tiated male and female roles in the household. In such precise regulation 
of gender difference lay the key to gender harmony: men and women 
must understand their responsibilities to each other, responsibilities 
based on innate differences. Legal discourse did not view such difference, 
however, as justification for gender-based oppression since marital rights 
and obligations seemed to be aimed at achieving social harmony between 
two gendered individuals by assigning them distinct roles, while ensur- 
ing that the potential for abuse of these roles was limited. 

The husband’s role, first and foremost, was that of provider. Legal dis- 
course held the husband responsible for the material support (nafaqa) of 
his wife. Once the marriage had been consummated, and for as long as 
he was married to her, a man was required to support his wife. Moreover, 
a wife was entitled to receive nafaqa before consummation of the mar- 
riage if she was refusing consummation because of nonpayment of mahr. 
Should the husband divorce her, he was also required to support her for 
the following three months of her waiting period (ddz), a period that 
was extended for a pregnant woman until after the birth of her child. If 
the husband should die, the responsibility for nafaqa was terminated, ex- 
cept for a pregnant wife who could claim nafaqa, through to delivery of 
her child, from her husband's estate. Such support must be provided only 
if requested during the period of the marriage or the “idda; no retroac- 
tive requests could be made.5* 

All the muftis agreed on the principle of nafaga for a wife. The mat- 
ter of how she was to claim this support was rather more complicated, 
however, and occasioned considerable discussion. We may assume that 
in the usual course of events the food, shelter, and clothing that com- 
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prised nafaqa were provided routinely, as a normal part of the life of a 
marital household in which husband and wife lived together, sharing 
food and shelter. A man might have taken it upon himself to name an 
amount of nzfaqa to be paid to his wife as part of an agreement he had 
made with her at the time of the marriage or later. Although such an 
agreement was not legally required, once made it could be enforced by 
the court.>5 The muftis and courts would take up the issue of nafaqa only 
when something had gone wrong, as when a husband for one reason or 
another was not fulfilling his obligations, or when some unusual 
arrangement had been made and was not honored. The absence of a hus- 
band, or his failure to provide adequately for his wife, could throw the 
question of support into the laps of the jurists. 

If a man were to leave the vicinity without leaving his wife the proper 
means of support or naming a substitute provider for her, she could 
choose to approach the court and ask for an assignment of nafaqa. The 
judge would then require that she swear that her husband had neither 
left her support nor named a provider, that she was not a “disobedient” 
wife (a category we will explore below), and that she had not been di- 
vorced. She might also be asked to produce, if the judge had no personal 
knowledge of her marriage, evidence that she was indeed married to the 
man from whom she claimed nafaqa. In response to her request for 
nafaqa, the judge was then authorized to fix an appropriate amount of 
support, expressed in money to be paid on a daily basis.56 According to 
Khayr al-Din, certain procedures and standards of evidence had to be 
met before nafaqa could be assigned. He offered one terribly flawed case 
as an example of how it should not be done: 


Question: There is a man in Egypt who has a wife in Ramla, and 
she has a brother in Jerusalem who came to the qadi and asked 

that he assign nafaga for his sister in Ramla from her husband in 
Egypt. The man did not present evidence of the marriage or of 

his agency [for his sister], nor did he have legal guardianship [of his 
sister]. She was not present, and she did not swear that he had not 
left her nafaqa. He [the judge] did not ask if they were poor or 
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rich or if one of them was rich and the other poor. . . . But he im- 
posed on the absent man a sum of dirhams without first determining ` 
the man’s situation, and he wrote a document that contained an 
assignment of a sum of nafaqa to so-and-so and her children 

for the costs of meat, bread, oil, bath entrance, soap, laundry, and 
all their needs, and the sum was, each day, 8 gita‘ misriyya [Egyptian 
coins] imposed on the absent husband, and the judge gave her per- 
mission to provide for herself and her children, and the husband 
will owe the money, and this permission was given to her brother, 
her agent, “so-and-so.” And it is the case that the children are in 

no need of their mother and the daughter is weaned. . . . Is this 
assignment legal?57 


Khayr al-Din pointed out, in a lengthy response, that this case lacked 
almost all the legal conditions for assignment of nafaqa: there was no ev- 
idence that the wife had made this request herself; she had not sworn that 
her husband had not left her nafaqa and that she was not legally “dis- 
obedient"; and the judge had not investigated the material circumstances 
of the couple and their children in order to assign a proper level of sup- 
port. Elsewhere, Khayr al-Din reminded a judge that unless the husband 
were away from his “hometown” (balad), he had to be present in court 
when the judge assigned nafaqa.58 

Once such conditions were met, however, and a judge had made an 
award of nafaqa, a husband was legally required to make the payments, 
and could be imprisoned until he did so.5° If the husband could not be 
found or reached, the woman who had been assigned nafaqa by the court 
was authorized to borrow money in the amount of the assigned nafaqa, 
and the debt devolved on her absent husband. The muftis were firm in 
their position that any debts incurred by a woman for her awarded nafaga 
were the sole responsibility of her husband, once he became available. 
In this manner, the right of a wife to material support from her husband 
could be activated and enforced by the legal system. The jurists under- 
scored the central role of the qadi and court in the regulation of this sup- 
port should problems arise: it was essential that a woman obtain a legal 
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assignment of nafaqa if she wanted to force her husband to meet his 
obligations, or if she needed to borrow money in his absence. 

The muftis did not limit their discussion to legal procedure; they were 
also ready to give detailed instructions concerning what a wife could ex- 
pect and require as appropriate nafaqa in terms of food, clothing, and 
shelter. A woman could not demand more than what was considered nec- 
essary to the customary standard of living of her social group, as we saw 
above in the question of food consumption. Thus the jurists were care- 
ful to guard a wife's right to nafaga, but they were equally firm in limit- 
ing this support to a reasonable level. Nafaqa for clothing for the wife of 
a poor man of the Ramla vicinity, according to Khayr al-Din, should be 
sufficient for two gowns, a veil, and a cloak, the customary clothing of 
the poor. These clothes, along with a diet of barley bread, corn, and oil, 
were all that a poor woman might demand.5! 

al-‘Imadi’s opinions, by contrast, dealt with questions of a rather 
more exalted lifestyle, in keeping with the Damascus milieu. A woman 
from a comfortable background might refuse the hard work of making 
her own bread and processing other food at home; if such a woman did 
not have a household servant, her husband had to provide her with pre- 
pared food bought in the market as part of her nafaqa. A woman of 
respected status, such as a sharifa, whose husband was affluent, could 
demand a servant to help with household tasks. The nafaqa owed to a 
woman could also extend to her personal slave, if her husband was of 
sufficient wealth to maintain a household with slaves.9?? Nafaqa was not 
conceived of, then, as simply provision for subsistence: wives had to be 
supported in the manner to which their social group was accustomed, 
and the legal system was mandated to divine the standards of any social 
group in a given community. 

In the matter of housing in the legal marital domicile, the muftis fol- 
lowed what they held to be very distinct guidelines. A wife had to be 
lodged in a house "separate" from the dwellings of other people, defined 
as one with a door that could be locked and that was fully equipped with 
its own conveniences, including a private toilet and kitchen. The house 
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had to have its own water supply—a well or cistern—or the husband had 
to be prepared by other means to supply all the water his wife needed. 
The house had also to be located among “decent” neighbors where the 
wife's person and money would be secure. The human need for same- 
sex companionship also figured into housing requirements: a woman had 
to have mu’anasa, companionship or conviviality, which could be pro- 
vided, we may infer, only by female relatives, friends, or servants. A man 
might need to lodge a female companion with his wife if she lived with- 
out servants, but trustworthy neighbors would usually suffice.“ 

One form of companionship a woman might legally refuse was that 
of a co-wife. The muftis agreed that co-wives were entitled to separate 
dwellings, that is, dwellings that fit the definition of a legal marital resi- 
dence, complete with locks and private bathroom and kitchen facilities. 
Such a dwelling could be located right next door to that of a co-wife— 
off the same courtyard, for exarmple—so long as it fulfilled the require- 
ments of separate locks and facilities.6 A woman could not refuse, how- 
ever, to live in the same house with other members of her husband's 
family, including his concubine, his mother, or his children by another 
mate as long as they were not yet old enough to “understand sexual in- 
tercourse."66 She was not obliged, however, to suffer undue noise or an- 
noyance as a result of living with her husband's family.?? Although a wife 
could be expected to live with her husband's family members, the reverse 
was not at all the case. À man had no obligation to house his wife's chil- 
dren by a former marriage. Nor was he required to lodge his mother-in- 
law in the same house with her daughter; on the contrary, he could for- 
bid her the house altogether with the exception of a weekly visit. 

The muftis, then, not only held the husband responsible for the 
nafaqa of his wife, but also elaborated in some detail on the form this sup- 
port should take. The obligation of the husband to support his wife en- 
tailed a provision of food and clothing of a quality appropriate to her so- 
cial background, an issue particularly prominent in the more urbanized 
and stratified locales. Much of the discussion of shelter, by contrast, fo- 


cused on the strict legal requirements of the marital domicile. The gen- 
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dering of space, and particularly of marital space, emphasized the mar- 
ried woman’s need for privacy and relative autonomy, needs shared by all 
women regardless of social class. Spatial arrangements that allowed a 
woman to lock herself away from her husband’s kin in order to perform 
her toilet and to prepare her food in private were an absolute minimum 
standard for a marital household, and were enforced by the jurists. 

‘The muftis, in attending so earnestly to the details of nafaqa arrange- 
ments, signaled a serious commitment to the husband’s obligation to 
support his wife and the wife’s right to demand support commensurate 
with her status as a married woman of a given social class. A strongly 
gendered vision of male as provider and female as recipient of support, 
indeed one with well-defined rights to a certain level of comfort and pri- 
vacy, underlay this discourse. There was a bill to be paid, not surpris- 
ingly, for this support: husband as provider for the marital family was 
also husband as ruler of the marital family. Upon marrying, a man ac- 
quired certain rights vis-a-vis his wife, rights that the jurists worked to 
clarify for their time and place. 

The muftis agreed that a wife owed her husband obedience. The 
woman who did not obey her husband, the zasbiza (disobedient) wife, 
forfeited her right to nafaqa. Such forfeiture was, indeed, the only 
penalty mentioned by the muftis, the sole disciplinary action they ap- 
peared to sanction. On a practical level, a husband could, of course, 
choose to divorce a disobedient wife, or to take a second wife as a form 
of discipline, but neither of these acts was suggested as sanction by the 
law. What exactly constituted disobedience (musbuz), and thus justified 
cancellation of nafaqa, involved the jurists’ understanding of what a man 
could and could not demand of his wife. 

The basic purposes of marriage—social harmony and sexual satisfac- 
tion—could not be fulfilled unless husband and wife lived together. The 
muftis agreed that a wife must inhabit the marital domicile. At the same 
time, however, there was room for some difference of opinion on the ex- 
tent to which a woman must accommodate her husband if, for example, 


he decided to travel or move. As a general principle, a wife had to move 
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with her husband, but the jurists found that the distance involved as well 
as the location of the woman's hometown and her place of marriage 
were factors to be considered. A wife could be required to move with her 
husband if the distance was not considerable. al-“Imadi, in giving the nod 
to husbands who wanted to move their wives from one-fourth to one- 
half a day's journey away, cited the positions of two different fatwas for 
guidance. The first stated that a man could move his wife as far as he 
liked so long as it did not constitute "exile." The second defined the 
maximum distance as that which one could travel in a day before night- 
fall. Khayr al-Din also noted that the fatwa literature varied on this 
problem, especially when there was a considerable distance involved: 
past muftis had differed over whether a woman could be declared nashiza 
if she refused to move a “distance of travel" with her husband.”° When 
a *distant place" was involved, however, the question was clear as far as 
al- Tamimi was concerned: the husband was absolutely forbidden from 
insisting that his wife move?! — — 

Legal discourse recognized a certain level of ambiguity in the rule 
that a wife must live in her husband's house, an ambiguity that arose from 
the idea that a woman should not be asked to make a move that entailed 
undue hardship. The woman's hometown, defined as the place where she 
was married, was a factor to be considered in assessing the hardships of 
a move. Although a woman did not enjoy the unconditional right to re- 
main in her hometown, she could refuse to move too far abroad. 

A wife had far less latitude, however, in her ability to leave her hus- 
band's house against his wishes. All the muftis agreed that a woman who 
defied her husband by leaving his house was nasbiza and had therefore 
forfeited her nafaqa.” A man might grant his wife permission to leave on 
an extended visit, but she should return in the time agreed. One woman 
left her husband in Lidd to attend her sister's wedding in Nablus with 
the understanding that she would return in a month. When, after a year 
had passed, she still remained in Nablus, Khayr al-Din found that she 
had clearly disobeyed her husband and had lost her rights to nafaqa.” 
Nor was illness a valid excuse for absence from the marital domicile. In 
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the case of an ill woman who had moved to her parents’ house and re- 
mained there despite her husband's demand that she return, al-‘Imadi 
ruled that she should return to her husband “if it is possible for her to 
move to her husband’s house on a litter or similar thing.” If she refused, 
she would lose her nafaqa.” And in the most extreme yet permissible of 
behaviors, a husband was within his rights to forbid his wife to leave the 
house or to receive visitors, with the exception of her parents.?? 

There is little question that the marital domicile was the husband's 
house, that he was the proprietor, and that he set the rules and the tone. 
His comings and goings were not to be scrutinized so long as he fulfilled 
his obligation of providing for the household. It fell to the wife, on the 
other hand, to make such moves and other accommodations to life in her 
husband's house that might be necessary to realize the marital purposes 
of sexual companionship and social harmony. There was no hesitation on 
the part of the jurists in requiring wifely obedience as the key to this har- 
mony, buta husband's demands were also subject to some constraints. His 
wife must live in his house, but the house must be equipped and located 
in such a way as to ensure her comfort, both material and emotional. 

The muftis were mostly silent, however, on the question of the rules 
governing a husband's physical abuse of his wife. Only Khayr al-Din ad- 
dressed this question directly: 


Question: There is an evil man who harms his wife, hits her with- 
out right and rebukes her without cause. He swore many times to 
divorce her until she proved that a thrice divorce [a final and irrevo- 
cable divorce] had taken effect. 

Answer: He is forbidden to do that, and he is rebuked and enjoined 
from her. If she has proved that a thrice divorce has taken place, it is 
permissible for her to kill him, according to many of the ‘slama’ [ju- 
rists] if he is not prevented [from approaching her] except by 
killing.?é 


Elsewhere Khayr al-Din included decent treatment of a wife among a 
man's marital obligations: in addition to the expected requirements of a 
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separate and secure domicile with conveniences, respectable neighbors, 
and so on, Khayr al-Din expressly forbade any “intentional ill treatment” 
of a wife.77 He further noted that any battery of a wife that resulted in in- 
jury could be a matter for legal compensation: the man who knocked out 
three of his wife’s teeth had to pay her the legal indemnity prescribed for 
such an injury."? Although there are no such explicit statements in al- 
*"Imadi's or al- Tamimi's work, all the muftis did agree that such advantages 
as a husband may have secured from his wife by using force or threats of 
force were ill-gotten gains with no legal standing in court. A husband had 
noright, automatic or otherwise, to his wife's property. Men who coerced 
their wives to give them legal agency, to pledge their property as security 
for a husband's borrowing, to hand over their mabrs, or to forgo the bal- 
ance of a maby, were reminded that coercion invalidates such transac- 
tions.”? The jurists were certainly conscious of the fact that the assign- 
ment of strongly gendered roles in marriage risked just this kind of abuse, 
but they relied on moral exhortation, as well as sanctions against gaining 
legal advantage through abuse, to lend protection ofa sort. 

The rights and obligations of a married couple heightened and or- 
dered gender difference. A man was to provide; a woman was to con- 
sume. À man was to decide; a woman was to obey. The idea that such net 
differentiation ran the risk of fostering hostilities, of producing social 
rifts if not outright conflicts along gender lines, lurked between the lines 
of the legal discourse. The task of a legal thinker thus was not only to 
distinguish the male from the female, but also to elaborate on distinctly 
gendered rights, many of which privileged men but some of which 
worked to temper male dominance. The legal discourse on marriage was 
being constructed, of course, by men who themselves had a vested in- 
terest in male dominance. Marriage, however, was more than an indi- 
vidual male-female affair: it was a relationship with broad social reso- 
nance. As part of their responsibility for the welfare of the community, 
the muftis were pledged to harmonizing gender interests as much as pos- 
sible and reducing what they termed abuses. It was in this spirit that they 
attacked the thorny problem of entrenched social practices that violated 
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the letter and the spirit of the law, many of which tended to disregard fe- 
male rights in marriage. 


CAMPAIGNING AGAINST CUSTOM 


On occasion, the jurists could find themselves locked in combat with so- 
cial custom when custom threatened to undermine the harmony in gen- 
der relations they sought to achieve. The three muftis were unanimous, 
for instance, in their condemnation of the practice of testing a bride’s vir- 
ginity on her wedding night and then returning her to her family should 
she fail. The fact that all three jurists addressed this issue suggests that 
at least some communities in all three locales did integrate tests of a 
woman’s virginity into the ceremonies surrounding the consummation 
of the marriage. But virginity or the lack thereof on the part of the bride 
was irrelevant, according to the muftis, to the constituting of a marriage. 
Men who found that their brides had been previously “deflowered” were 
informed that they could not cancel the marriage, send the bride back 
home, or demand the return of the mabr.® Khayr al-Din offered the 
most thorough critique of this practice when confronted with the situa- 
tion addressed in the fatwa opening chapter 1 (a man who found his bride 
deflowered on their wedding night sent her back to her family, and then 
abducted her sister). In a sizzling response to this drama of honor, 
shame, and violence, Khayr al-Din made two distinct arguments against 
the practice of testing virginity. First, he averred that the condition of a 
woman’s hymen had nothing to do with the legal contracting and con- 
summating of a marriage. Indeed, once a marriage was legally contracted 
and consummated, the only way to dissolve it was by legal divorce with 
all the concomitant obligations of payments both for the balance of 
the zzabr and for support during the wife's waiting period. A man can- 
not simply return a woman as damaged goods. Second, Khayr al-Din 
questioned exactly how a man would know that his bride was not a vir- 
gin. In a sophisticated and compelling discussion of female anatomy, he 


added that a hymen can be damaged or destroyed in a number of ways, 
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including by accident or illness. A groom is not an expert on such mat- 
ters, and is in no position to make such judgments. It is the woman; tes- 
timony that takes precedence.?! 

The virginity test, and the consequent rejection of the deflowered 
bride, thus had no place, according to the muftis, in Muslim marriage 
practices. It was a social practice that not only lay outside the pale of the 
laws governing marriage, but could also result in the active violation of 
Islamic law: a woman returned to her family after her wedding night was 
not, in these circumstances, properly divorced, and was, by the letter of 
the law, still married. If she were nonetheless treated as a divorced 
woman, that status would mean that her rights to mahr payment and sup- 
port had in turn been summarily abrogated, an entirely unacceptable and 
illegal outcome. 

The practice of marriage by capture incurred equal opprobrium. In 
the following instance, Khayr al-Din was consciously addressing the 
practice of abducting a bride as a not uncommon rural phenomenon: 


Question: A man approached a woman, a virgin in her legal major- 
ity who was married to someone else, abducted her in the month of 
Ramadan, and took her to a village near her own village. He brought 
her to the shaykh of the village, who welcomed him and gave him 
hospitality and protection. There the man consummated the “mar- 
riage,” saying “between us there are relations.” Such is the way of 
the peasants. . .. What is the punishment for him and the man who 
helped him? . . . Should Muslim rulers halt these practices of the 
peasants . . . even by combat and killing? 

Answer: The punishment of the abductor and his accomplice for 
this grave crime is severe beating and long imprisonment, and even 
worse punishment until they show remorse. It is conceivable that 
the punishment could be execution because of the severity of this 
act of disobedience to God. This practice—and one fears for the 
people of the region if it spreads and they do not halt it—will be 
punished by God. The one who commits this act, and those who 
remain silent about it, are like one who punches a hole in a ship, 
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[an act] that will drown all the passengers. . . . It is the obligation of 
Muslim rulers to commit themselves to putting an end to this revolt- 
ing practice . . . even if it means punishment [of the offenders] by 
combat and killing.® 


Here and elsewhere the jurists acknowledged the existence of a marriage 
practice that not only negated almost all the Islamic rules governing 
marriage arrangements, but also circumvented both family participation 
and female choice, a practice that nonetheless was accepted not only by 
the general population of a given area but even by those in authority, the 
village shaykhs.®3 In his use of the dire analogy of the sinking ship, Khayr 
al-Din assailed such a practice as hostile not just to the interests of a 
bride and her family, but also to the moral fiber of the community as a 
whole. The alarm in his response undoubtedly reflected a very real fear 
that parts of the Muslim community for which he felt responsible could 
slip out of his control, that is, out of the orbit of Islamic law and legally 
sanctioned Muslim practice. The importance of marriage as a central Is- 
lamic institution, lying at the heart of the social life of the community, 
was abundantly clear to Khayr al-Din. 

Another local practice addressed with disapproval by the muftis was 
that of bartering brides between families, or of bartering a bride for 
other favors, from another family. Such arrangements usually involved 
the waiving of a mahr: the fathers or guardians of two girls would 
agree to exchange them as brides between the two families without in- 
curring any expense. Alternatively, a girl might be given to another 
family as a “gift,” for purposes of goodwill or material gain. According 
to the muftis, this bartering of brides could not be squared with Is- 
lamic law. Every marriage had to meet the basic requirements of the 
marriage contract, including a abr, proper guardianship or consent, 
and witnesses. Every marriage arrangement had to be able to stand on 
its own: it could not be made contingent upon the arrangement of an- 
other marriage or the delivery of goods or favors, and it could not be 
such as to deprive a bride—or, worse, two brides—of proper mabr. 
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The muftis were consistent in their opposition to any such external, 
contingent conditions.® 

Although legal discourse on marriage evolved in response to concrete 
social conditions, it did not accommodate all existing social practices. 
On the contrary, certain persistent customs, including the testing, ab- 
ducting, and bartering of brides, were consistently and heatedly de- 
nounced by the jurists, but not thereby eradicated. In an institution con- 
structed to recognize, and yet harmonize, gender difference, practices 
that reduced women to chattel, whose sole worth lay in their usefulness 
to immediate family honor or gain, could not but be viewed as destruc- 
tive. Men and women came to marriage as distinct people with asym- 
metrical rights and obligations reflecting innate biological difference. 
On such difference lay the foundation for a stable and harmonious rela- 
tionship, one that was central to the overall good of the Muslim com- 
munity. The jurists, in their recognition and elaboration of gender dif- 
ference, did not, however, countenance practices that translated this 
difference into unbridled male domination. The legal discourse existed, 
in large part, to regulate gender relations, to ensure that both males and 
females understood the proper parameters of their social roles, and to 
prevent abuses in gender relations, most of which occurred at the 
woman’s expense. The presence of this discourse, and its accessibility in 
the form of a local mufti or other ‘ulama’ who was learned in the fatwa 
literature of the past, provided a firm basis for claims to gender-based 
rights, as well as protests and appeals of gender-related abuses. 


MARRIAGE IN THE COURTS 


The fatwa literature was, at least in theory, a literature reflecting legal 
practice: the muftis were usually responding to concrete problems either 
raised by members of their own communities or referred to them from 
other Muslim communities by judges in the Islamic court system. All 
problems pondered were supposed to refer to actual situations: jurists 


were not to invent interesting questions in order to solve them. We can- 
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not be sure, however, that such was the case. Probably many, or most, or 
even almost all of the questions the muftis answered did originate in real 
life, but we cannot rule out the possibility of embroidery or invention. 
The fatwa literature, then, cannot be read as a straightforward record of 
events in the life of a given community, so much as a reflection of the 
concerns of its learned hierarchy as they constructed a social discourse 
within and for that community. 

The Islamic courts provided a forum for the multiplicity of voices in 
the community. Qadis listened to the plaintiffs who came to the court, 
weighed the evidence of witnesses and documents, and ruled on the is- 
sues. They did not indulge in juristic discussion and, indeed, rarely jus- 
tified or explained their rulings. The minutes of the court proceedings 
are much more a record of the uses the population made of the Islamic 
court. The problem is often presented by a plaintiff in some detail, com- 
plete with explanations, evidence, and narrative, but the judge's reply is 
sparse and unadorned, usually a simple thumbs up or down, perhaps with 
brief instructions on the implementation of the decision. The fatwa lit- 
erature captures the contours of an intellectualized legal discourse, and 
the court records demonstrate, in part, how that discourse was under- 
stood and mobilized by members of the community in the pursuit of 
their own ends. 

In part, too, the courts acted as a marriage registry. In Jerusalem, and 
to a lesser extent in Nablus and Damascus, marriage contracts were en- 
tered into the court records. In each case, the titles and lineages of the 
bride and groom, their agents or guardians, the type and amount of mahr, 
and the witnesses to the agreement were included in the written form of 
the contract.5 People of various social backgrounds registered their mar- 
riages in the courts, but in Damascus and Nablus only a minority of the 
population appears to have bothered to do so. The advantages of such 
registration included the establishment of a permanent written record of 
the marriage agreement. 'Io register your marriage in court was to place 
marriage and its consequent rights and obligations squarely under the ju- 
risdiction of the Islamic court, in anticipation of the court's playing a role 
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in any later disputes concerning marriage arrangements or mahr pay- 
ment. Such registration was not essential for subsequent claims or com- 
plaints concerning a marriage, but could no doubt lend strength and sub- 
stance to testimony on amounts of mabr and other matters. A written 
record of the marriage agreement might also have served to obviate the 
need for court action: if the facts of the marriage were readily available to 
all, many potential disputes simply would not arise. 

Indeed, people did not often bring questions about marriage arrange- 
ments to the court, although occasionally the issue of whether a mar- 
riage had actually occurred came up. A Muhammad b. Kamal explained 
to the court inJerusalem that he had married off his minor son to his sis- 
ter’s minor daughter through a legal agreement with the girl's guardian 
that included a fair zahr. He went on to complain that the girl's guardian 
had subsequently refused to deliver the girl to her husband, claiming that 
there had been no such marriage. There was no written agreement in 
the court for anyone to consult, but there were witnesses to the marriage 
who could testify that it had indeed taken place as claimed, and the 
guardian was ordered to deliver the bride to her rightful husband.95 An- 
other Jerusalem bride claimed through her agent that she had never been 
married to a plaintiff, but both her maternal and paternal uncles testified 
against her, saying that she had been married off as a minor eight years 
previously, and she was “delivered” to her husband.?? 

Tn these cases, men who sought to claim their brides were relying on 
the court to enforce dictates concerning marriage arrangements. ‘They 
were careful to bring evidence that demonstrated their adherence to the 
legal requirements of marriage arrangements, and in the case of the 
marriage of minors, they were conscious that the proper assignment of 
guardianship and fair mabr payment were mandatory. 

Not all court decisions worked against the interests of females. 
Women relied on the privileging of mahr in the legal discourse to col- 
lect the balance of the mahr after marriage was ended by death or di- 
vorce. In theory, a woman was to receive any unpaid mahr from her hus- 
band's estate as a first claim against his property. In practice, a wornan 
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might have to resort to the court to collect unpaid mabr from recalci- 
trant heirs. In cases where a woman came in person (a not uncommon 
practice among the less affluent) or sent her agent to court to claim such 
a debt, the judge was quick to instruct her husband’s other heirs that her 
claim took priority. 

À woman might also go to the court after her husband had divorced 
her in order to collect unpaid abr. A Maryam bt. ‘Abd Allah appeared 
before the judge in Damascus and complained that her husband had just 
divorced her but would not pay her either the 15 ghurush he still owed 
her from the muqaddam of her mabr or the 70 ghurush he now owed for 
the mu‘akbkhar. The judge then stepped in to regulate the payment of 
this money as well as other divorce obligations.*? Such claims, of course, 
did not always go the woman' way. If a man could produce evidence that 
he had paid the mabr, or if he took a formal oath that he had paid it and 
the woman could not produce oral or written evidence to the contrary, 
the court would deny the woman's claim.” 

The fear that claims for unpaid mabr might be made at some point in 
the future seemed to underlie the practice of registering the payment of 
mabr in the court. Upon occasion, couples would come to court so that 
the husband could testify that he had divorced his wife and she could tes- 
tify that she had received the balance of her mabr and had no further 
claim on her husband?! There was no ostensible legal reason for testi- 
fying, in court, to talaq (divorce) and the subsequent payment of 
mabr, save for the avoidance of dispute in the future. That some men 
chose to protect themselves in this fashion suggests the degree to which 
mabr obligations were taken seriously. 

In the care with which the court registered mahr amounts, enter- 
tained mahr claims, and oversaw mahr payment, we discern the fine hand 
of the muftis, whose consistent position on the enforcement of mabr 
obligations resonated in court practice. There were a multitude of ways, 
no doubt, by which female rights to a fair amount and timely payment 
of mabr were abridged in social practice, but the courts were not ready 


to countenance deviation from the legal discourse on the sacrosanct 
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nature of this female right and male obligation. Women did not bring 
this matter to the courts very often, but the fact that at least a few women 
continued to do so suggests that they were conscious of the legal 
position on this issue. 

'The greatest proportion of court cases that were related to marriage, 
outside of the contracts themselves, were those concerned with the nafaga 
(support) that a husband owed his wife. Most nafaqa cases consisted of an 
award of nafaqa that was expressed as a certain sum of money each day to 
provide for the woman's needs. These needs varied but often included the 
costs of her clothing, rent, meat, oil, bread, drink, soap, henna, and bath 
admission, valued at anywhere from two to eight gita‘ misriyya in the eigh- 
teenth century. The judge awarded a stated amount of nafaqa, authorized 
the woman to spend this amount of money on herself, and made the hus- 
band responsible for the payment of this sum and possibly any debts the 
woman might incur should she have to borrow money to cover awarded 
but unpaid nafaqa. A typical nafaqa award read as follows: 


The shari‘a judge award nafaqa for clothing, house rent, toiletries, 
soap, bread, oil, and other things, and the rest of her legally pre- 
scribed needs, to the burma [lower-class woman] Amna bt. Darwish 
al-Ghazawi on the date below [in the amount] of two qita‘misriyya. 
He permitted her father Darwish to borrow the money, and the debt 
incurred will be owed by her husband, Ahmad b. Subah, who was 
away from the city and had left her with neither nafaqa nor anything 
else, nor had he delegated a legal provider for her in the prescribed 
legal fashion. 

Recorded at the beginning of Rabi‘ I 1138 n. (1725 a.D.).” 


Women like Amna came to court seeking nafaqa awards when their 
husbands were absent and had failed to leave them with support. Often 
the woman appeared in person to swear that her husband was indeed 
gone and that he had not left her with adequate means, although on oc- 
casion she might send an agent to present her case. In some instances, 
provisions had seemingly been exhausted, such as in the case of one Sa‘da, 
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who told the judge that her husband had left her two jars of oil, some fab- 
ric, and some greengroceries. He had been gone, however, for a year and 
a half, and these supplies were manifestly inadequate. In this case, and in 
virtually all the others that reached the court, the judge accepted the 
woman's testimony and made an award of nafaqa.’ 

Just as many awards of nafaqa were made when the husband was not 
absent at all, but rather appeared in the court with his wife to be assigned 
his responsibilities. In these cases, the women did not testify to their hus- 
bands’ absence or lack of support, but did receive an award and the same 
kind of permission to borrow up to the amount of the award, if neces- 
sary, against the husband's repayment. Nafaqa was awarded for the same 
items and in the same amounts as would have been the case with an ab- 
sent husband.” Lacking explicit explanation, we can only speculate on 
why some couples sought an award of nafaqa from the court. In some in- 
stances, a woman would ask for a legal award on the eve of her husband’s 
departure on a trip, as a means of protecting herself against his failure to 
return in the expected time period. Once she had the award of nafaga in 
hand, she could then borrow the money she needed without incurring 
personal debts. Women also used the court forum for redress. If a hus- 
band was not supporting his wife adequately, she could come to court, 
have her nafaqa awarded, and thus obtain legal backing for a specific level 
of support. Once nafaqa had been awarded, the failure to pay it in the 
specified amount was punishable by imprisonment, a situation affording 
her a powerful means of enforcement. 

That women came to court, with or without their husbands, to seek 
awards of nafaqa, strongly suggests that the legal discourse on marital 
nafaqa was taken seriously by the court. The Islamic court system acted 
to buttress a wife right to material support: there is no record of refusal 
of such requests. Women came to court in expectation that the court 
would, in fact, back them up and act effectively in securing them proper 
support. By repeatedly raising this issue, women also contributed to its 
centrality in the discourse on marriage. Here as elsewhere it is impos- 
sible to draw a neat line between the discourse being fashioned by the 
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muftis and the activities of the judges, plaintiffs, and defendants in court, 
We must assume a reciprocity between an intellectualized legal dis- 
course and the more diverse discourses of the court system, as the muftis 
responded to social concerns and the courts and the people took heed of 


past juristic responses and anticipated those of the future. 


'The court system embraced the binary opposition of gender in marriage 
that was elaborated by the muftis. The judges and the court's clients ac- 
cepted this gender difference as the foundation of the marital relation- 
ship. They also cooperated, however, in the larger project of ensuring 
that this difference promoted the harmony and stability of the commu- 
nity rather than breeding its disarray. By acting as a marriage registry 
where the details of marriage agreements could be recorded for future 
reference, by enforcing legal procedure and rights to mabr, by ensuring 
that nafaqa obligations were met, and, above all, by supplying a depend- 
able space in which people could express their grievances and expecta- 
tions, the courts helped elaborate the legal discourse on gender and 
served as the arena for the intersection and interaction of different lev- 
els of that discourse. 

The marital relationship that the muftis and the courts described 
and defined served as a potent symbol of womens place in society. The 
distinctness of male and female roles in marriage, the clear denotation 
of the marital household as the locus of male authority, and the expec- 
tation of wifely obedience as fulfillment of a primary marital duty all 
point to a gendering of the marital relationship in which male was 
equated with power and command and female was equated with sub- 
servience and obedience. Embedded in the mufts’ discussions of mar- 
riage and the courts' judgments, however, were nuances that suggest 
the ways in which social relationship softened and transmuted symbol. 
A woman was expected to come to a marriage endowed with property; 
she could choose her own spouse; she had well-defined and well- 
enforced expectations of support; and she enjoyed certain protections 
from coercion and abuse. She acquired through marriage a number of 
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important rights—to property, to material and psychic comfort, to sex- 
ual satisfaction—that could not help but hedge the gender dichotomies 
of marriage under law. A woman’s ability to call up these rights and 
privileges was circumscribed to a great extent, however, by the extent to 
which she could exercise control over the duration of her marriage, that 
is, by her power or lack of power in the face of the ever-present threat 
of divorce. 


CHAPTER 3 


Release Her 
with Kindness 


Divorce 


Question: There is a poor man who married a virgin in her legal 
majority, but he did not pay her stipulated mahr [dower] expedi- 
tiously, nor did he provide nafaqa (support), nor did he clothe her. 
This caused her great harm. Must he follow one of God’s two com- 
mands: “Either you maintain her well or you release her with kind- 
ness?” And if the judge annuls the marriage, is it on account of the 
severe harm being done to her? 

Answer: Yes, the husband should do one of the two things, accord- 
ing to God’s command: “maintain her well or release her with kind- 
ness.”... You cannot sustain [indefinitely] such needs through bor- 
rowing, and it appears that she does not have anyone to lend her 
money, and the husband has no actual wealth. They [the shari‘a and 
Hanafi legal thinkers] prefer that the qadi appoint a Shafi‘i xa %b [as- 
sistant judge] to separate [ fasakba] them. Many of our [Hanafi] legal 
thinkers [fuqaha] chose this path in cases of extreme necessity, and 
it pleases the faqih [legal expert] because it spares him an awkward 
situation and saves the woman from harm. And God knows best.! 


The decidedly promarital position taken by Ottoman-period muftis 


js not to be confused with the notion that marriage is a permanent 
arrangement. The muftis did try to ensure that marriage arrangements 
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were made in such a way as to minimize gender conflicts and promote 
the stability of matches. All three muftis, however, as well as the judges 
and clientele of the courts, recognized that some marriages were not 
made to last. As is apparent in the opinion of Khayr al-Din presented 
above, they helped develop a legal discourse that addressed the question 
of defective or unwanted marriages and regulated the termination of 
marriages. This discourse was strongly gendered, in the sense that it de- 
fined male and female rights and obligations differently, proceeding 
from a clear appreciation of the net distinctions and asymmetrical rela- 
tions between husbands and wives. 

Legal discourse accepted a range of situations in which divorce could 
provide the remedy for a marriage that was either defective or unwanted. 
The multiplicity of types of divorce corresponds, in legal reasoning and 
social practice, to the different meanings of divorce: divorce was the cor- 
rective for a “bad” marriage; divorce solved problems of incompatibil- 
ity; divorce functioned as a form of social control. 

First, marriages that were not fulfilling the purposes of marriage 
should be annulled. As we shall see, a woman or a man confronted with 
basic defects in a marital relationship, defects that rendered the fulfill- 
ment of fundamental rights and duties impossible, could seek the rem- 
edy of divorce. This type of divorce or annulment ( faskh) could only be 
granted by a qadi in a court setting: the aggrieved party must come to 
the court, present the grounds for annulment, and abide by the qadi’s de- 
cision. Just what constituted sufficient grounds remained an area of con- 
siderable discussion among the muftis, as we shall see. 

A marriage need not be defective, however, for one or both parties to 
seek a divorce. Indeed, a husband enjoyed the right to divorce (tallaga) 
his wife for any or no reason. Talaq took effect with the pronunciation of 
a proper divorce formula, and, though there were a number of rules gov- 
erning the husband's obligations to his wife in the wake of such a divorce, 
a man was free to divorce his wife without recourse to judge or court. 
For this reason, talaq, although undoubtedly the most prevalent form of 


divorce, was not entered into the court records as such. The obligations 
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a man incurred with talaq, however, might well become a source of liti- 
gation, and it is in the disputes surrounding the aftermath of such a di- 
vorce that we encounter the reasoning of the muftis and hear the voices 
of divorced wives and husbands. 

Unlike her husband, a woman could not divorce (talaga) her spouse 
where and when she pleased. Legal discourse provided a way, however, 
for her to leave an unwanted marriage. A woman could ask her husband 
to divorce (kbul‘) her in return for a compensation. Such a divorce, of 
course, required the cooperation of her husband and entailed some ma- 
terial sacrifice on her part, but it did constitute recognition of the fact 
that a woman might have reasons of her own to leave a marriage. Khul‘ 
was often recorded in court, although no reasons for the divorce needed 
to be offered. 

We encounter also one other type of divorce, the meaning of which 
was not so transparent. In a significant number of cases, a divorce (talaq) 
results from an oath the husband has sworn. Typically, a man would 
swear that if he did or did not perform a certain act, or if his wife did or 
did not obey some command, or even if some unrelated person did not 
fulfill an obligation, then he would divorce his wife. Once the oath was 
sworn, it could not be retracted, and divorce became contingent on 
whether or not the condition of the oath was fulfilled in due course. Nei- 
ther defects nor incompatibility were at issue here, since faskh, khul‘, and 
simple talaq sufficed for those purposes. This type of divorce, or threat 
of divorce, appears to have been, in part, an accepted form of male so- 
cial control, rather than a way to resolve intractable marital problems. 

Just as men and women had many distinct, indeed opposite, rights 
and obligations in marriage, so too was their access to divorce largely 
gender based. The male power of talaq, the power to end a marriage at 
any time and without offering justification, stood at the center of a 
system of divorce that privileged men. The muftis, the Islamic courts, 
and the population who used them, however, were enunciating a legal 
position on divorce that hedged this male power with certain responsi- 


bilities even as it elaborated on the ways in which women could seek re- 
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course in the case of an unwanted marriage. And in so doing, they modi- 
fied and reinterpreted certain aspects of Hanafi doctrine. Legal dis- 
course did not reverse the strongly gendered character and male bias of 
Islamic legal precedent on divorce, but it did work to soften this bias by 
defining female rights and strictly regulating divorce procedures. 


ADDRESSING DEFECTS 


Jurists of the Hanafi legal school, the school adhered to by all three muftis 
under consideration, authorized qadis to annul ( fasakba) marriages if 
they exhibited certain defects that made realizing the purposes of mar- 
riage impossible. The mutual right to sexual fulfillment meant that cer- 
tain absolute impediments to sexual intercourse could be grounds for the 
termination of a marriage. A husband’s impotence, for example, as dis- 
cussed in the preceding chapter, was grounds for an annulment if the con- 
dition lasted more than a year, as opined in long-standing Hanafi doc- 
trine. Less predictably, however, the muftis agreed that should a husband 
contract leprosy, his wife could seek an annulment.’ Serious communi- 
cable illness and insanity raised insurmountable barriers to the enjoy- 
ment of marital intimacy and therefore, at a spouse’s request, constituted 
grounds for an annulment, despite the fact that authoritative Hanafi texts 
appeared to limit the grounds for annulment to impotence. 

Defiance of the requirements for the suitability of matches, for the 
appropriateness of the groom in terms of religion, caste, and class, could 
also lead to divorce. Under the law, a Muslim woman could not be mar- 
ried to a non-Muslim (dhimmi). When a woman converted to Islam, 
therefore, and her husband remained a dhimmi, the qadi was forced to 
annul the marriage. Moreover, the ex-husband was required to assume 
all the responsibilities of a Muslim divorce, that is, the paying of any de- 
ferred dower and the costs of support during the ‘dda (waiting period).* 
The absence of suitability by caste or class was also grounds for annul- 
ment if a woman's marriage had been arranged by anyone other than her 
father or grandfather. The woman herself, or her marriage wali, could 
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ask the qadi for a faskh if the absence of suitability were to be proved. A 
woman could also obtain an annulment if she had been coerced into 
marriage, again by someone other than her father or grandfather. Fash) 
was seen, at least in part, as a remedy for defective marriage arrange- 
ments that had united unsuitable couples. 

A woman might also have chosen to exercise her right to refuse a mar- 
riage made while she was in her legal minority, by asking a qadi for an 
annulment when she reached her majority. In order to obtain a faskh, she 
had to fulfill several conditions. First, the marriage had to have been 
arranged by someone other than her father or grandfather. Second, she 
had to choose divorce as soon as she reached puberty; she could not de- 
lay. Third, she had to testify to her choice and apply to the qadi for the 
annulment. This final condition could be waived, according to Khayr al- 
Din, in the event that her marriage had been arranged by someone other 
than the most appropriate marriage wali.6 Although the muftis were 
clear and unequivocal in their support of a woman's right to choose an- 
nulment upon coming of age, we cannot be sure to what extent this right 
was exercised. While, as we shall see, the Damascus, Jerusalem, and 
Nablus courts of the period granted annulments for other reasons, we 
did not uncover any instances of faskh as a coming-of-age choice in those 
courts. It may be that few minor marriages were arranged by people 
other than a girl's father or grandfather. Moreover, we may assume that 
there was considerable social pressure on a young woman not to reject a 
marriage arranged by her family, to say nothing of the fact that the mar- 
riage she sought to reject would have been one she had already been liv- 
ing in, and therefore accommodating, for some time. 

All in all, the Hanafi jurists of the time entertained few valid reasons 
for faskb. A husband's impotence, insanity, or virulent disease, a dhimmi 
woman's conversion, grave defects in marriage arrangements made by 
someone other than the family's patriarch, and choice upon coming of 
age were the only grounds for requesting an annulment from the qadi. 
In point of fact, however, the vast majority of faskb decisions found in 


the courts of the period were not based on Hanafi jurisprudence at all, 
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no matter that we are dealing here with Hanafi courts. In a striking in- 
stance of juristic accommodation, all three muftis accepted faskh as a 
remedy when a woman’s husband was not supporting her, either be- 
cause of poverty or because he had disappeared and left her without 
adequate support. 

Our three Hanafi muftis did not claim that Hanafi law and Hanafi 
judges could grant an annulment if a husband was not providing for his 
wife. They did, however, point out that the Shafi‘i and Hanbali schools 
of law used faskb as a remedy for this situation, and that Hanafi judges, 
though not authorized to apply Shafi‘i or Hanbali rules themselves, 
should accept the rulings of Shafi‘i and Hanbali jurists and treat them as 
legally binding. Khayr al-Din, in the chapter’s opening fatwa and in the 
following, sums up this position: 


Question: There is a poor woman whose husband is absent in a 
remote region and he left her without nafaqa or a legal provider, 
and she has suffered proven harm from that. She has made a claim 
against him for that [support], but the absent one is very poor. The 
resources [intended] for her nafaqa were left in his house and in his 
shop, but they are not sufficient for her to withstand her poverty. 
She therefore asked the Shafi‘i judge to annul [fasakha] the marriage, 
and he ordered her to bring proof. Two just men testified in confor- 
mity with what she had claimed, and so the judge annulled the mar- 
riage... . Then, following her waiting period, she married another 
man. Then the first husband returned and wanted to nullify the 
judgment. Can that be done for him, when it was all necessary and 
had ample justification? 

Answer: When the harm is demonstrated and the evidence for that 
is witnessed, the faskh of the absent [one's marriage] is sound... . It 
is not for the Hanafi or others to nullify this, as our ‘ulama’ have said 
in their fatwas.? 


Here, and elsewhere, Khayr al-Din outlined his position on annul- 
ment in cases where a husband had left his wife without arranging for the 


nafaqa she was due, or where extreme poverty prevented fulfillment of 
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the marital obligation of support. The Shafi‘i and Hanbali approaches 
to this problem, based as they were on the Qur'anic injunction to main- 
tain a wife properly or let her go, were seen as an acceptable solution, so 
long as the rules of evidence for the discovery of the wife's need and the 
husband's absence and nonsupport were followed. Although Hanafi 
judges could not preside over such a proceeding, they were enjoined by 
Khayr al-Din to accept the resulting divorce as legally binding; not only 
should they refrain from nullifying such a divorce, but they should also 
be ready and willing to sanction the remarriage of a woman who had 
been so divorced. The other Hanafi muftis concurred. A Hanafi judge 
should respect the Shafi‘i or Hanbali faskb and permit such a woman's 
marriage to a second husband.? There is even a palpable sense of relief, 
in Khayr al-Din’s opinions, that the Shafi‘i and Hanbali options existed, 
so that a remedy for a difficult and painful situation could be found. 
The Hanafi gadis who staffed the Islamic courts in Damascus, 
Jerusalem, and Nablus, as well as the courts' clientele, were certainly 
cognizant of the muftis’ position, and behaved accordingly. All three 
courts routinely granted women annulments, particularly in the case of 
desertion. A Hanafi qadi, however, could not easily annul a marriage 
when a husband went missing. For him, the marriage could be termi- 
nated only if the woman had received news that her husband had di- 
vorced her, had died, or had become apostate. The news had to be re- 
ported to her by trustworthy people, and she had to “believe it in her 
heart.” Otherwise, she was still married, regardless of the length of her 
husband’s absence or her material conditions, according to the Hanafi 
muftis.? The inability of the presiding Hanafi judge to grant an annul- 
ment on other grounds was easily circumvented, however, by allowing a 
Shafi‘i or Hanbali naib to preside over such cases. Indeed, in all three 
towns it is clear that such a pinch hitter was invited by the Hanafi judge 
to oversee such cases, thus allowing faskh in cases of desertion or non- 
support to become a common ruling, despite the absence of support for 


such a ruling in classical Hanafi jurisprudence. In Damascus and Nablus, 
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the Shafi‘i or Hanbali assistants appeared usually without comment, 
whereas the Jerusalem court might specify that the regular Hanafi judge 
had given his permission to bring in the assistant. All three courts, how- 
ever, accepted this practice.!9 


Such an annulment usually read more or less as follows: 


The Aajj [one who has performed the pilgrimage] ‘Ali b. Jadallah 
al-Maghrabi, the baji Ahmad b. ‘Amr al-Maghrabi, and the aj 
Ahmad b. ‘Ali testify to their knowledge of the baji Ramadan b. “Ali 
b. ‘Abdallah al-Maghrabi and his absence, and to [their knowledge 
of] his wife, the hurma Fatima bt. ? b. Ahmad ? who is present in 
court. [She says] that he [the 447 Ramadan] married her and then 
traveled and left her without nafaqa and without a legal provider for 
a period of four years, and no news of his whereabouts has reached 
her. She swore to all that and asked the judge's permission for a 
faskb, and he gave permission and annulled the marriage. 

12 Sha'ban 1154 H.(1741 A.D.)!! 


This document contains the essential minimum information for a faskh: 
the husband is absent and his absence is attested; the wife has been left 
without sufficient support for more than a year; the woman swears that 
her husband has left her no support (or insufficient support), and that 
she has not received news of him. Variations found in other faskh decrees 
include required testimony from witnesses that her statements about the 
duration of absence and the lack of support were true, and her own state- 
ment to the effect that she had suffered harm as a result of the lack of 
nafaga. Upon occasion, the presiding judge might ask her to wait and be 
patient; she would refuse; and he would then give her three days to re- 
consider the matter before invariably issuing the faskh. There are no in- 
stances in which a judge refused a request for faskh in the case of deser- 
tion: the rules of procedure and evidence for such an annulment clearly 
were well understood by all parties. 

More rarely, faskb might be used to end a marriage in which the hus- 
band was present but not fulfilling his material obligations. Such a pos- 
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sibility was clearly envisaged by Khayr al-Din in the fatwa opening this 
chapter, but it was by no means commonplace in the courts. That it was 
possible to procure an annulment if the groom did not pay up on the 
mahr, for example, was amply attested to by the activities of a woman 
known as the bajja Amna on behalf of her granddaughter, the minor 
Khadija. The bajja Amna first appeared in the Jerusalem court to ask for 
payment of the mugaddam of her granddaughter’s mahr, owed by the mi- 
nor husband’s guardian, a man named Sha‘ban, father of the groom 
Hamuda. Sha‘ban, who appeared in court with Amna, agreed that he had 
not paid the required muqaddam on Hamuda’s behalf, and further testi- 
fied that he did not have the money to do so. Amna then stated her in- 
tention to ask a Shafi'i judge for an annulment of her granddaughter’s 
marriage, and Sha‘ban raised no objections. In the subsequent case, 
presided over now by a Shafi'i judge, this same Amna appeared armed with 
a fatwa she received from the mufti in Jerusalem, which stated that if a 
husband cannot support his wife or pay the stated mabr, then the wife 
can go to court and request that a Shafi'i judge annul the marriage. This 
fatwa was written into the court record, and Amna requested, and not 
surprisingly received, an annulment of Khadija's marriage.!? In a case 
like this, where the husband was not missing, Amna felt the need for care 
and clarity. She first established beyond doubt that Khadija had not re- 
ceived her mabr and was not likely to receive it in the foreseeable future. 
She made sure, by appearing in court with Sha'ban, that the absence of 
objection on the groom's side had been clearly demonstrated. Finally, 
she took the added precaution of procuring, from an authoritative 
source, a fatwa that expressly supported her request for annulment. In 
the process, Amna demonstrated not only that she knew her grand- 
daughter's rights under the law, but also that she knew best how to go 
about securing them. 

The idea that a marriage in which an impoverished husband was not 
fulfilling his obligation to support his wife should be terminated was an 
idea that percolated through even to the minority communities. One 
Niqula, son of Niqula, a Christian living in Nablus, came to the Islamic 
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court to testify that he had divorced his wife, the Christian woman Hi- 
lana, daughter of Saliba, because he was too poor to support her.!? 
Niqula was probably taking advantage of Islamic law and the Islamic 
courts to secure a divorce that would have been prohibited in his own 
community, a not uncommon practice. The fact that he chose to justify 
his decision in the terms he did, by referring in the Hanafi court to the 
Shafi‘i grounds for faskh, suggests how widespread was the knowledge of 
these grounds as well as their acceptance by the court and community. 

Faskb existed, however, primarily as a remedy for women who wanted 
to terminate a defective marriage. A husband who failed to be a husband, 
in the sense of sexual companionship or material support, could be di- 
vorced. It was also possible to address the problems of the suitability of 
a match, the presence of coercion in the marital arrangements, and the 
absence of choice in minor marriage, so long as the woman's father or 
grandfather had not made the arrangement. That women knew and 
availed themselves of most of these options is made clear by the record 
of litigation. Although faskh was available to men as well, it was ex- 
tremely rare for men to request annulment, for the simple reason that 
they could easily divorce their wives without arguing any defect or re- 
course to any judge. That the exclusively male ta/aq was a far more flex- 
ible instrument of divorce than the equal-opportunity faskh does not 
mean, however, that it was not governed by certain clear rules of proce- 
dure that, if violated, would be enforced by the courts and jurists. 


DIVORCE AS A MALE PREROGATIVE 


The muftis and courts were not, of course, called upon to adjudicate ta- 
laq in the sense of weighing a man’s right to divorce his wife in given in- 
stances, or examining the quality of his evidence. Quite simply, a man 
could divorce (ta/laqa) his wife at any time, in any place, and for any or 
no reason. He could threaten divorce once or twice with impunity, but 
once he pronounced the proper divorce formula, the divorce took effect 
immediately. He could retract his divorce declaration, but only if he had 
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made it revocable, that is, had pronounced the divorce formula only 
once or twice, and only if he had uttered his retraction before the end of 
his wife’s prescribed waiting period. With the third iteration of the 
phrase “I divorce you” (the three stated over any span of time) or the 
phrase “I divorce you thrice,” the divorce became final and irrevocable. 
A man could not then remarry his divorced wife until she had married 
and been divorced from another man, after which events he would have 
to enter a new marriage contract and pay another mahr. It was under- 
stood, and accepted, that a man might deal with the problem of second 
thoughts by arranging a marriage with a mahr and an immediate divorce 
for his ex-wife, as discussed by al-"Imadi: 


Question: There is a woman whose husband divorced her thrice, 
and she completed her waiting period. Then he married her to his 
adolescent slave in a legal marriage, and the slave consummated the 
marriage by inserting the tip of his penis into the meeting point of 
the lips of her vagina. Then he withdrew from her. The marriage 
was annulled, and her waiting period ended. Is she permissible to 
the first [husband]? 

Answer: Yes, and the matter is fully explained [in the following 


sources].!^ 


Such a procedure posed certain difficulties: the husband had to have a 
slave on hand to do his bidding, or be able to recruit a cooperative and 
trustworthy man, and the woman had to agree to this brief marriage and 
the minimal intimacy required by law. In short, it was not a loophole 
wide enough to undermine the meaning of irrevocable divorce. 

When the muftis and courts got involved in talaq as referees, it was 
usually when some question arose about whether or not a divorce had 
actually occurred, and what type of divorce it was. In order to pronounce 
a talaq, a man must be mentally competent. Evidence of mental illness 
that affected rationality might therefore render a divorce invalid. Khayr 
al-Din outlined the mental states that a judge should look for to decide 


on mental incompetence and therefore nullify a divorce: 
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Question: A man was behaving at times like an insane person, to 
the extent that he was brought before a judge and imprisoned in an 
asylum [maristan]. But his insanity was not confirmed. Does this 
mean he is imbecilic [ma tuh]? If he pronounced an irrevocable di- 
vorce, is the divorce valid or not? 

Answer: If, when this state seizes him, his speech and actions are 
not proper except in rare moments, and if he hits and curses, he is 
insane [majnun]. But if he is dim-witted and confused, and unable to 
manage but does not hit or curse, then he is imbecilic [sa tub]. At 
any rate, the divorce is invalid, because all divorces are invalid if 
pronounced by the insane, the imbecilic, the mentally confused, the 
unconscious [sic], or the epileptic during a seizure. If he had once 
been insane, and then he claimed under oath that he had been seized 
by the madness again [and had therefore pronounced an invalid 
divorce], then his oath is accepted. But if he had never been insane 
before, then his claim should not be accepted except with evidence, 
and God knows best.!5 


al-"Imadi agreed that a man whose speech showed signs of diminished 
rationality could not divorce his wife while he remained in this condi- 
tion.!6 Any divorce pronounced by a man deemed not in his right mind 
was not recognized by the law, and his wife would continue to receive 
marital nafaqa, and could not ask for the balance of her mahr or remarry. 
A sane man who pronounced a divorce in a fit of anger, however, was 
bound by his words and could not retract: if he became enraged by his 
wife's calling him a “cuckold” or “riffraff” and pronounced a divorce in 
a moment of pique, he had to live with the resulting divorce.!? 

The provision nullifying divorce by the insane undoubtedly protected 
women from the whimsical behavior of unbalanced husbands, but one 
suspects that it could also be used by men to wriggle out of divorces pro- 
nounced in haste and repented at leisure. A man went to the Nablus 
court on behalf of his daughter, ‘Aisha, to complain that her husband, 
Ramadan, had quarreled with her and divorced her irrevocably. She 
wanted the divorce to be recognized, but Ramadan was claiming that the 
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divorce did not really take place because he was habitually seized twice 
a day by uncontrollable rages, during which time he lost his mind and 
did not remember what he said or did. Since he was able to produce two 
witnesses who testified to the pattern of insanity brought on by these fits, 
the judge ruled the divorce invalid, citing a fatwa that nullified any di- 
vorce pronounced by an insane man. ‘Aisha, no doubt to her great dis- 
appointment, remained married.1? 

Nor could a man divorce his wife during an illness that led to his 
death. It was very much in a divorced woman’s interest to prove that di- 
vorce had occurred as her ex-husband lay on his deathbed, particularly 
if there was much of an estate involved. If she could establish that her 
husband had died from the same illness that he had when he divorced 
her, she could then inherit her legal share (one-eighth) of his estate; 
otherwise, she would be effectively disinherited. The muftis accepted a 
woman's testimony to this effect unless the ex-husband’s other heirs 
could produce witnesses to the contrary.!9 If, however, she could be 
shown to have requested the divorce, she forfeited her rights to inherit 
from her ex-husband.?0 

The muftis and courts dealt not only with the question of whether a 
divorce was binding, but also with the issue of whether a divorce had 
occurred at all. Sometimes the problem arose because of the absence of 
notification. Khayr al-Din discussed a situation in which a woman had 
been deserted by her husband and left without nafaqa. She had gone to 
court to have an amount of nafaqa assigned to her so that she could 
borrow what she needed to support herself, as a debt owed by her hus- 
band to the lender. Apparently her husband had divorced her while he 
was away, although she had not learned of it at the time; when the news 
finally reached her she still did not "believe it in her heart." Until such 
time as she received confirmation of this divorce, either by a written 
document or legal oral testimony, said Khayr al-Din, she was not, from 
her point of view, divorced at all, and could continue to collect nafaqa, 
which her husband would eventually have to repay.?! The choice was 
hers to make, however, and women who received news of divorce pro- 
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nouncements were free to believe the news and consider their mar- 
riages at an end. 

Because talaq did not require a court or witnesses, disputes could also 
arise about whether a man had actually pronounced the divorce formula. 
When the parties in such cases disagreed about what had transpired, the 
muftis and courts were asked for a ruling. Not surprisingly, it was usu- 
ally the woman who wanted to force her husband to honor a divorce he 
had pronounced and then rued. The position of the muftis was clear: 
once an irrevocable divorce was pronounced, it took effect immediately 
and irretrievably; a husband could not renege.?? Should such a dispute 
come to court, the judge would ask the woman or her agent to produce 
witnesses to the divorce. One such case led a notable family of Jerusalem 
to air marital troubles in public. The lady (titled a/-sitt and khatun), Sa- 
liha, sent her uncle to court as her agent to press a claim against her hus- 
band, the “shaykh of skaykhs” ‘Isa. She testified, through her uncle, that 
some two years previously her husband had quarreled with her, insulted 
her, and pronounced a divorce. Although it was a revocable divorce, we 
must assume that he had not retracted it during her waiting period, and 
thus, according to Saliha, she was no longer married to him. ‘Isa denied 
everything, but Saliha’s uncle produced wimesses who testified to the di- 
vorce, and the judge ruled the divorce valid.? We can only guess at the 
circumstances surrounding this case. Why had it taken Saliha two years 
to seek judicial sanction for this divorce? Had she been separated from 
her husband since the time of their quarrel, and was she now resisting a 
renewed attempt to force her to return to him? Was the court process a 
final step in her attempts to collect the balance of her mahr? Although 
we will never know the background of this case, we can see that, with the 
support of her family, Saliha was able to enlist the court in her bid to hold 
her husband to a divorce he sought to deny all knowledge of. 

Although women were not free to repudiate (tallaga) their husbands, 
the legal position that divorce pronouncements, once uttered, had the 
full weight of law enabled them to force their husbands to honor such 
pronouncements, even those made lightly or in jest, if it seemed to a 
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woman's advantage. This was not perhaps a very powerful weapon, but 
it did provide one way for a woman to choose divorce. From the point 
of view of the legal discourse on divorce, such a provision signaled the 
graveness of any talk of divorce. À man had the right to repudiate his 
wife, but he must beware: this was not a right to be exercised causally. If 
he misspoke, he could be held to his word by a wife who had been wait- 
ing for just such an opportunity to leave him. And as soon as the talag 
was pronounced, the bills came due: a woman could demand payment of 
the balance of her ahr and continued support during her waiting pe- 
riod. Indeed, a great deal of the litigation surrounding talag involved dis- 
putes about these accounts. 

Once a "thrice" or irrevocable divorce was pronounced, a woman 
could demand immediate payment of the balance (yeu akbkbar) of her 
mabr.24 If the divorce was revocable, she could make this demand at the 
end of her post-talag waiting period (dda), so long as her husband had 
not taken her back.?5 In the case of a divorce declared before a marriage 
was consummated, the man was to pay half of the total mahr, as stated in 
the marriage contract, but could retain the other half.?6 The muftis and 
courts agreed that any owed mahr constituted a debt that must be paid 
immediately and in full. Should a man fail to pay, his ex-wife could pe- 
tition the court to imprison him until he settled the debt. A man might 
of course plead poverty, in which case he was not jailed, unless his ex- 
wife produced evidence of his ability to pay. Impoverishment did not 
cancel his debt, however, and the judge was instructed by the muftis to 
arrange a payment schedule by attaching any wages or other income the 
man earned, leaving him only enough for subsistence. And should his 
fortunes improve, he became immediately liable for full payment.?? 

The man who pronounced a divorce was also responsible for his wife's 
support during her waiting period, a period that endured for three of the 
woman's menstrual cycles (three months if she was no longer menstru- 
ating), or, if she were pregnant, until she had delivered (or miscarried). 
Ifthe marriage had not been consummated, this waiting period and the 


costs of its support were waived. But as long as a wornan remained in her 
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dda, she could not remarry. Her husband was responsible for her full 
support (nafaqa) during this period, and she, in turn, had to remain in 
the marital domicile. Should she leave this house to live elsewhere, with- 
out strong justification, such as the imminent collapse of the house, her 
husband could terminate support payments.28 

Such, then, were the husband's clear obligations in the wake of talaq. 
Some couples (at the husband's behest, we can only assume) came to 
court after a divorce to record the fact that the divorce had taken place 
and that the husband had discharged his obligations. 


‘Abd al-Rahim b. a/-bajj Ashur al-Zahki [?], the mature youth, came 
to court and acknowledged that he had divorced [talaga] his wife, 
Rabiyyah bt. 2/-bajj ? who is present in court. She acknowledged that 
she had received from him seven ghurush, the amount of the 
mu'akbkbar of her dower and the nafaqa of her waiting period. . . . 
And that neither one has any further claims on the other. 

17 Jumada II, 1154 5n.(1741 4.D.)? 


The couple's appearance in court is not required, of course, for the le- 
gitimation of the divorce; the main purpose to be served, it would seem, 
was to establish a written record that could subsequently protect the hus- 
band from future claims. This case is typical: it simply reports that the 
divorce has taken place and registers the wornan' receipt of what she was 
owed. That many Muslims and even some Jews would on occasion use 
the court to document payment of divorce obligations suggests that the 
possibility of future litigation loomed large.?? 

Indeed, women did take their husbands to court after talag had oc- 
curred in order to press claims to the balance of the mahr, the costs of 
the %dda, and other debts owed by their husbands. A woman named 
Nafisa, for example, claimed that her ex-husband Muhammad had not 
paid her the 10 ghurush he owed her from her mahr, or the costs of her 
‘dda, or an old debt of 35 ghurush. Muhammad allowed that he had di- 
vorced his wife, and that he did owe her the ahr, but he denied her 
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claim for repayment of the old debt. Upon being asked by the judge to 
produce evidence for this claim, Nafisa brought two witnesses to the 
debt, and Muhammad was held liable for all three claims.3! Women also 
went to court to ask the judge to assign a specified amount of nafaqa for 
their dda. The judge would calculate the support money just as he 
might in the case of marital nafaqa, awarding the woman sufficient 
money to cover the costs of food, shelter, bath entrance, and other ne- 
cessities as would be appropriate to her class.?? 

As often as not, however, women who pressed post-talag claims in 
court lost their cases. The principles of male financial obligations so 
clearly enunciated by the muftis were not in any way abridged in these 
cases, but women often ran up against the difficulty of proving their 
claims. If a woman could not bring evidence to offset her husband's 
claim that he had paid the zabr and any other monies owed her, his dis- 
avowal was accepted. Often a husband could produce his own evidence, 
either witnesses or a written document recording the 74/24 of the kind 
we have seen above, to support his contention that he had previously set- 
tled all claims.?? 

Some of these cases seem to test our credulity, particularly when a 
woman was denied a claim she had pressed with compelling detail. One 
Maryam testified that her divorced husband owed her a great deal of 
valuable property, consisting of furnishings and personal items of cloth- 
ing and jewelry. She presented a long and detailed list of the property, 
retained by her husband, that was rightfully hers, including such things 
as eight pillows, seven silk covers, a braided bed cover, a braided chair 
cover, 40 Chinese plates, 14 cups, 15 brass plates, a brass basin, four 
boxes covered in velvet, eight kaftans, a silver belt, a necklace of 19o old 
gold pieces, and so on, adding up to a total value of 1,206 ghurush. All these 
decorative household and clothing items were typically a woman's prop- 
erty, given to her at the time of marriage as presents from the groom or 
as part of her trousseau. In order to negate her claim, however, her hus- 
band was able to produce written evidence from a court appearance a few 
months earlier stating that his wife had received all her property at the 
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time of ta/aq.34 It is difficult to know if the cause of justice was served in 
this case, but the presence of the husband’s evidence canceled the 
woman’s claims without further discussion. 

Talaq was a male instrument, a way for a man to extricate himself from 
a marriage without having to make his case to any authority. Neither the 
jurists nor the courts questioned this male prerogative, which endowed 
almost any man with the power to divorce his wife at any time. The 
muftis did, however, devote some of their time to the regulation of talaq 
by examining male capacity, enforcing rules of procedure, and policing 
the fulfillment of post-talag obligations. Although any given talag did not 
need the approval of the jurists and the courts to take effect, there were 
certain rules and responsibilities connected with the act that would, if 
necessary, be enforced by judicial authorities. The courts and the popu- 
lation who used them acted in ways that suggest that they knew these 
rules and felt compelled to observe them, at least at a formal level. 72/24 
was part of a gendered legal discourse that accorded men privilege, but 
the privilege was not to be construed as license. 


KHUL*: THE WOMAN’S DIVORCE 


Women could not, of course, pronounce a talaq. Faced with an unwanted 
marriage that exhibited none of the defects that might qualify for faskh, 
a woman had one legal option: khul‘. In this form of divorce proceeding, 
a wife would request that her husband divorce her in exchange for a com- 
pensation she offered, which always included the waiving of any balance 
of her mahr owed by her husband and could entail additional payments 
as well, payments that might, for example, aim at reimbursing him for 
the customary marriage gifts. Khul“ thus provided a way for a woman to 
extricate herself from a marriage, albeit at significant cost. The muftis 
all accepted this type of divorce as legally binding, and issued fatwas that 
outlined the rules governing such a female-initiated divorce. 

al-‘Imadi defined khul‘ as essentially a talag done with a wife's agree- 
ment and with compensation for the husband. As in talaq, the pro- 
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nouncement of the divorce had to take a certain form: a man might say 
«You are divorced" or “I divorce you” and name a compensation, or the 
woman could say “Divorce me” for a stated compensation, followed by 
the husband's “I divorce you.” In either case, khul‘ required a wife's 
agreement, both to the procedure and to the amount of compensation. 
The naming of a compensation was not, however, absolutely necessary 


to the act of kbul’, according to al-“Imadi: 


Question: There is a man who divorced his wife with the pro- 
nouncement of a khul‘ but without [mentioning] money. He wants, 
after that, to take her back without her agreement, without a new 
marriage, and without a legal procedure. Can he not do this? 

Answer: Kbul‘is an irrevocable divorce and he cannot take her back 
except with her agreement, and the holding of a new marriage and 
its [taking] legal effect. With or without money, it is an irrevocable 


divorce [talaq]. 


So long as the divorce was cast in the form of a kbu/ —that is, as a di- 
vorce with mutual agreement—it could not be retracted, regardless of 
whether compensation had been named and paid to the husband or not. 
Even if no compensation had been stipulated, then, the divorce was 
legally binding. A woman could be required, however, to pay a compen- 
sation after the fact: she would be required to waive payment of the de- 
ferred dower or, in lieu of any balance owed by her husband, she would 
have to repay him the prompt dower. The court could also insist that she 
make good on any promises she had made, whether of dower repayment 
or of additional sums of compensation money.?? 

The muftis were careful to note that a talag divorce should not be 
taken for a khul“ and used as a way to abridge a woman's rights. If a 
woman’ father, for instance, asked her husband to divorce her for 60 
ghurush and the husband then pronounced a “thrice” divorce, what had 
transpired was no khul“ at all. Without the express consent of the wife 
and the proper khul “pronouncement, the divorce was a talag, the 60 ghu- 


rush need not be paid, and the woman could demand the balance of her 
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dower.3® But if a khul‘ had indeed taken place, the khul‘ agreement can- 
celed all the ties and obligations associated with marriage, including any 
outstanding mahr; the husband did owe his wife the costs of nafaqa dur- 
ing her waiting period, however, unless she had specifically waived her 
rights to this support as part of the khul‘ agreement.?? 

Most of the other rules of talaq applied equally to khul“. A woman who 
had been divorced by khul‘, for example, could not remarry until the end 
of her waiting period.” If, however, a woman was divorced (kbu/^) with 
her consent by an ill husband who then died from that illness, the di- 
vorce was valid, unlike the case in simple talaq, and she would not be one 
of her ex-husband’s legal heirs.*! 

Khul‘ represented a means by which a woman could initiate divorce 
proceedings if she found herself in an unwanted, although not legally 
defective, marriage. To be successful, she needed the cooperation of her 
husband, who must either share her dissatisfaction with their marriage 
or be swayed by the waiving of debts and, sometimes, the further offer 
of a lump-sum payment. Khul; the woman’s divorce, was not at all a uni- 
lateral and flexible instrument like talag, the man's divorce. The male 
prerogative to enter and leave a marriage at will was not extended to 
women: male control of the marital relationship included male domina- 
tion of divorce proceedings. 

Sull, khul“ did offer women a way to try to leave a marriage, and many 
women of the period availed themselves of this opportunity. Although the 
muftis did not seem to require that khul ‘be certified in court to be binding, 
many couples did register their divorce agreements in court, most likely to 
establish a record that would militate against the wife’s bringing future 
claims for divorce payments. Such agreements typically read as follows: 


The woman [burma] ‘Aysha bt. Muhammad ?, [whose identity is 
attested to by two male witnesses], asked her husband ‘Amr al- 
Hamami b. ? b. “Abd al-Qadus to divorce [k/u/‘] her in exchange for 
his debts to her of the su akbkbar of her dower in the amount of 50 
ghurusb and the nafaqa of her ‘idda and the cost of her dwelling, and 
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all other wifely rights before and after separation. He divorced her 
and she is responsible for the nafaqa of her son by him for a period 
of three years from this date. 

19 Sha'ban 1152 n.(1739 A.D.) 


"Aysha had come to court with her husband ‘Amr to register their di- 
vorce agreement, an agreement made at her request. She came veiled, 
and therefore two men who knew her had to testify to the judge that she 
was, in fact, who she was claiming to be.® She clearly specified what 
compensation she was making for this divorce: she waived the deferred 
dower and all the costs of her support during her waiting period. She also 
pledged to take on the cost of supporting their child for the next three 
years, a cost that would usually be borne by the father. 

This kind of agreement seemed to be fairly standard, with certain 
variations. In some cases, like that of “Aysha, a woman agreed not only 
to waive the deferred dower and the costs of her waiting period, but also 
to take on the support of her young children, undoubtedly those who 
were still too young to live with their father and thus had to remain in 
her care. The most common khul‘ agreement, however, entailed only 
the woman's abdication of her rights to the deferred dower and the costs 
of the waiting period.“ In a very few instances, a man could drive a 
harder bargain, such that the woman would have to surrender not only 
the deferred dower and the “dda costs, but also forgive back nafaqa or 
other debts, or surrender her share in some property, or pay a small 
monetary compensation.^6 Finally, in cases where the bride or her fam- 
ily requested a divorce before the marriage had been consummated, it 
was standard to waive or return the entire amount of the abr.” There 
were relatively few agreements, however, that required more than the 
forgiveness of the deferred dower and nafaqa. In short, in almost all khu‘ 
agreements a woman could obtain her divorce in exchange for forgoing 
modest payments from her husband. The impediment, of course, was 


that her husband had to agree to her request for divorce, for otherwise 
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she could not leave the marriage. The record shows, however, that 
women did know about khul“ and did manage to use it. 

Ifa man wanted a divorce, khul “offered him some distinct advantages: 
he could terminate the marriage and avoid the financial obligations of 
talag. It is quite conceivable that he might try to persuade his wife to 
agree to khul‘; or might claim that a khul‘ had taken place when his wife 
had not, in fact, agreed to the divorce. The position of che muftis on this 
matter, as we have seen, was crystal clear: a woman had to have given ac- 
tive consent before a khul‘ was valid. Some women did claim in court, 
however, that they were owed dowers and property in the wake of talags 
that their husbands asserted were kbu/'s. Fatima came to the court in 
Damascus with her ex-husband Yusif, claiming that he had divorced her 
three days previously and had not paid her the 24 gburusb he owed on 
her mabr. Yusif claimed that the divorce was a khul $ which thus canceled 
all his debts to her. Fatima, when confronted in court with the question 
whether or not she had discharged him of all his obligations at the time 
of divorce, was forced to admit that she had, thereby losing her claim.*? 
If a woman persisted in her claim that the divorce was talaq, her ex- 
husband could bring witnesses to testify that they heard the divorce take 
place and that it was a kbul‘49 

The man did not always carry the day, however, in such disputes. Zay- 
nab, daughter of the shaykh Muhammad b. Juma‘ al-Far, claimed that 
her ex-husband Muhammad had divorced (tal/aga) her five days previ- 
ously, and that he had failed to pay what he owed her: substantial 
amounts of property, including a deferred dower of 50 ghurush, the costs 
of her waiting period, and personal goods, including gold earrings, a sil- 
ver belt, a braided scarf, a black (cat?) pelt, a loom, a rug, and so on. Her 
husband Muhammad countered that the divorce was a khul“ pronounced 
in exchange for the cancellation of all debts, and he produced two male 
witnesses to support his claim. Zaynab responded by bringing in three 
witnesses of her own, two women and a man, who testified that the di- 
vorce was a talaq, and thus won her claim: Muhammad was required to pay 


all his debts.5° The fact that Zaynab was the daughter of a shaykh (an hon- 
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orific title denoting any of several possible positions) and, to judge from 
the amount of her deferred mahr and her possession of luxury goods, a 
woman in comfortable circumstances may well have helped her realize 
the intent of the law that khul“ never be imposed on a woman. 

Finally, the courts supported the muftis’ position that khul “was irrevo- 
cable, and that once pronounced, a man could not retract it. One ‘Aysha 
bt. al-hajj Khalifa brought her ex-husband Muhammad b. a/-hajj Mustafa 
to court in Damascus and stated that they had undergone a khul“ divorce 
for which she had not only absolved him of her deferred dower and sup- 
port for her idda, but had also given him a mattress, blanket, and pillow 
in compensation. Now Muhammad was harassing her to remarry him, 
and she wanted the judge to instruct him to stop bothering her. Indeed, 
the judge confirmed very clearly the position of the muftis: after a khul" 
had taken place, a man could not remarry his wife without her agreement 
and a full new marriage contract. The &bu/‘ could not be withdrawn.5! 

The part of the legal discourse on divorce formed by kbul“ tempered, 
toa degree, the male prerogative. The idea that women could initiate di- 
vorce proceedings, albeit only with their husbands' consent, demon- 
strated that women could have reasons of their own to be dissatisfied 
with a marriage that was not, strictly speaking, legally defective. A hus- 
band's failure to live up to his legal obligations for support and sexual in- 
timacy could serve as grounds for annulment. Khul; however, enabled a 
woman to leave a marriage despite the fact that these obligations were 
being met and the stated purposes of marriage were being served. Al- 
though the jurists never made their views on possible reasons for khul‘ 
explicit, their endorsement and regulation of the procedure could not 
but reflect an acknowledgment that a marriage could go wrong, from a 
woman's point of view, for more than the minimalist reasons of sexual 


access and support. 
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DIVORCE AS SOCIAL CONTROL 


One other form of divorce much discussed by the muftis was the divorce 
by oath, a variation that became a possibility when a man swore (balafa) 
to divorce (tz//zq4) his wife if certain events did or did not take place. 
This form of divorce took effect the moment the conditions specified in 
the oath were (or were not) realized. All three muftis were called upon 
repeatedly to determine whether the activating conditions of an oath had 
been fulfilled, and thus whether such a divorce had in fact occurred. 

The one standard form of this divorce masked several distinct sets of 
circumstances surrounding the taking of such an oath. In some instances, 
men appear to have taken such an oath in order to discipline their wives; 
the activation of the divorce in these cases was usually contingent on the 
wife's failure to obey her husband. 


Question: There is a man who quarreled with his wife and they 
were both living in his house. He swore to divorce her thrice if she 
left the house without his permission (and he was referring to the 
above-mentioned house) except to go to the baths. Then he took her 
to his mother's house. While he was gone [from his mother's house] 
she left his mother's house to go to her father's house, without her 
husband's permission. Does the above-mentioned divorce not take 
effect because he swore his oath in [his own] house? 

ANSWER: Yes [it does not].5? 


The husband’s intent here—to punish his wife in the wake of a quarrel 
by confining her to the house—seems obvious enough. At the same 
time, he was exercising his prerogative to control his wife's move- 
ments, even to the extent of forbidding her any exit from the marital 
household, except that absolutely necessary for basic hygiene. This 
threat of divorce could be used to regulate a wife's activities in a num- 
ber of ways. The husband could prevent her from visiting her own 
family's house by taking an oath of divorce if she entered her father's 


house within, say, a one- or two-year period.’ He could also use this 
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type of divorce as extortion: one man swore to divorce his wife unless 
she immediately handed over a ring he claimed belonged to him* An- 
other man might require his wife to grind grain on a certain day or 
forbid her to cut out a garment on that day, demands buttressed by his 
oath to divorce her if she did not do as he demanded.5 In all these 
cases, the husband was not only activating his right to divorce his wife, 
but tying the divorce to wifely obedience, an obedience he could 
claim, as we saw in the preceding chapter, as his marital due but had 
little means of enforcing. 

Many of these oaths of divorce are linked to what appear to be rela- 
tively minor matters: surely the day on which a woman grinds her grain 
or cuts out a garment is not a matter weighty enough to justify a divorce. 
In most of these oaths, then, the issue at hand was not some particular 
activity so much as the power of a husband to exert control: the male pre- 
rogative of talaq was being turned to its logical advantage as a weapon of 
domination. The muftis accepted this practice without much substantive 
comment. In general, their discussion was limited to the technicalities of 
the procedure. Did the man pronounce the oath properly? Were the 
conditions of the oath stated clearly and unequivocally? Did the woman's 
actions or failure to act, which would precipitate the divorce, conform 
to these conditions as precisely stated? So long as the rules were fol- 
lowed, this kind of oath taking and the resulting divorce were viewed by 
the jurists as legal and binding. 

Such a divorce could, upon occasion, reach the courts. À man in Da- 
mascus named ‘Ali took an oath to divorce his wife “Aysha if she left the 
house without his permission. She did indeed leave without his approval, 
and the divorce took effect. “Ali brought the matter to court three days 
later, not to register the divorce but to press a claim against “Aysha for 
money she took with her that he thought was rightfully his.56 There was 
no question about the validity of this divorce or about what had actu- 
ally transpired: ‘Ali had laid down conditions for “Aysha’s behavior that 
could trigger divorce, and she had knowingly activated the divorce by 
her refusal to accept his dicta. We cannot know with any certainty what 
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calculations lay behind this series of events. Perhaps ‘Ali was finally 
throwing down the gauntlet after a history of difficulties in exerting his 
authority. Perhaps ‘Aysha was as happy as not to seize upon this oppor- 
tunity to be divorced. Whatever the dynamics in this case, there is little 
doubt that such an oath of divorce often entailed a man’s attempt to 
control his wife’s behavior and, above all, to underscore male authority 
in marriage. 

Not all such divorces were made conditional upon the wife's behav- 
ior, however. In a second, and quite distinct, form of this divorce, a man 
would make divorce contingent upon his own actions, usually upon the 


nonfulfillment of promises he had made to his wife. 


Question: A woman claimed against her husband (who had yet to 
consummate the marriage), after his return from an absence from 
her, that he had made it conditional upon himself that if he were ab- 
sent for such a period and left her without nafaqa or a legal provider, 
then she would be divorced. And [his] absence took place without 
nafaqa or a legal provider, and she had found herself impoverished 
by his absence. He denied the condition [of divorce] and the lack of 
nafaqa and a legal provider. She then produced a document written 
in Damascus that recorded all this. Is the document alone proof of 
[his having made] the condition of divorce, or not? If she presented 
proof of the aforementioned condition and he claimed the con- 
veyance of nafaqa and the assignment of a provider, whose testimony 
has precedence? If his absence took place before consummation, is 
the aforementioned condition legally sound or not?57 


This was clearly a very different situation. In making a divorce condi- 
tional upon his providing nafaqa, the man was promising his wife either 
to fulfill his marital obligations or divorce her. In this case, the matter was 
complicated by the rules of evidence and the fact that the marriage had 
not been consummated. Khayr al-Din, in his response, cited a number of 
conflicting fatwas and refrained from taking a clear position himself. The 
taking of such an oath was not, in itself, a problem. The muftis were often 
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asked about this type of divorce, one in which a husband might swear 
(halafa) or make conditional (4/244) a divorce as part of his promise to 
deliver on certain marital obligations, most commonly the provision of 
nafaga. He might take such an oath before departing on a journey, or 
swear to remedy a present deficiency, such as inadequate housing, within 
a certain period of time.58 This type of conditional divorce was thus an- 
other road to what was in effect a faskb, or annulment for reasons of non- 
fulfillment of marital obligations. Rather than resorting to a Shafi‘i or 
Hanbali judge, however, to annul a marriage in which the husband was 
not providing, some women managed to have their husbands swear a 
special oath to support them properly or divorce them. Should that sup- 
port not be forthcoming, the divorce would be automatic, and require no 
adjudication. Of course, a husband might deny that he had sworn to di- 
vorce, and then, as we have seen, the woman would have to shoulder the 
burden of proof. Still, it was possible for conditional divorce to operate 
very much to a woman’s advantage. 

This form of divorce could also be used to underwrite promises that 
went beyond the delivery of required marital support. Men might em- 
ploy conditional divorce as security for loans from their wives. In such 
cases, a man would swear divorce if he did not repay a loan of money or 
property within a certain period of time. If his wife could demonstrate 
that he had made the oath and had then failed to repay her by the ap- 
pointed date, the divorce would stand up in court.5? 

Other promises took the place of inscriptions of special conditions in 
the couple’s marriage contract. Couples did not, in this period, take ad- 
vantage of the legal provision, recognized by the muftis, of including di- 
vorce conditions in their marriage contracts that could work to expand 
and clarify a husband’s obligations. Extant marriage contracts almost 
never list any conditions, such as the wife’s right to choose divorce 
should her husband take a second wife. The divorce by oath, however, 
offered another avenue for the extraction of such a promise. A man 


could, at his wife’s request, swear to divorce her should he take a concu- 
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bine or a co-wife, with results just as binding as if that condition had been 
written into the marriage contract. 

Just how prevalent this practice was—securing promises from a hus- 
band through an oath of divorce—is difficult to determine. It did not re- 
quire the intervention of a judge at any stage unless there was some dif- 
ference of opinion between husband and wife concerning what had 
transpired. It could reach the court when a woman wished to have a di- 
vorce recognized over her husband's objections, as was the case of one 
Hamida, who came to court to claim her divorce from her husband 
Mustafa. She related that her husband used to live with her in a house 
she owned in Bab Tuma (a quarter of Damascus). Two years previously 
he had sworn an oath of divorce that was to take effect if he did not move 
out of her house, an oath sworn, we must presume, because of the inap- 
propriateness of his residing in her house—he, as the husband, was sup- 
posed to provide the marital domicile. He did indeed move out of the 
house (she did not say whether she moved with him) and took up lodg- 
ings elsewhere. Eight days prior to the court appearance, however, he 
moved back into her house, thus activating the divorce. She was able to 
produce two witnesses to the oath, the divorce was ruled final, and 
Mustafa was informed that he must pay her the balance of her mabr.6! 

The divorce by oath, then, took on an entirely different cast when its 
conditions regulated the husband’, not the wife's, behavior. A man made 
promises to his wife, promises to support her properly, to repay debts, 
or to refrain from taking a second wife, and he backed up these promises 
by swearing divorce should he fail to live up to his word. In this context, 
divorce was not viewed as a hardship on the wife, as a weapon that could 
be used to punish and control her. On the contrary, the penalty of di- 
vorce here is a penalty to be suffered by the husband. 

Although all three muftis discussed cases involving these two rather 
different types of divorce by oath, most of their fatwas on divorce oaths 
actually dealt with a third variant, one in which a man would swear to di- 
vorce his wife if he or others failed to perform certain acts that were en- 


tirely unrelated to his relationship with his wife. It was not uncommon, 
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for example, for a man to swear to repay a debt to another by a certain 
date, and to seal his promise with an oath of divorce.9? In these circum- 
stances, the man was invoking the gravity of divorce implied by the enor- 
mous potential cost to himself of risking the loss of his wife by making 
her the security for his loan. He ran the risk, that is, of having the oath 
activated, of actually finding himself divorced should he be prevented 
from repaying his loan on time. This practice, in the abstract, affirmed 
the value of marriage by positing divorce as a powerful and impressive 
oath; at the same time, however, it seemed to trivialize marriage by sug- 
gesting that men would jeopardize this relationship in the interests of a 
business deal. 

It may well be that many such oaths were not very serious, in the sense 
that neither the oath taker nor the hearer expected the oath ever to take 
effect. Indeed, we have found no evidence of such oaths resulting in di- 
vorce in court. The muftis, however, considered it a serious matter, and 
when asked their opinion on the nature of such an oath, they invariably 
found it legally binding, so long as it had been pronounced clearly and 
properly and the conditions of nonpayment had been fulfilled. As often 
as not, the issue was brought to their attention in the context of a 
woman’s claim that her husband had sworn such an oath and later re- 
fused to acknowledge that the divorce had taken effect. 

Aman could also employ the oath to divorce his wife as a sort of moral 
exhortation for others. 


Question: There was a group of people who made [cooked] soap. A 
man placed his oil with them and ordered them to make it into soap 
for him. ‘They put him off with excuses, and so he swore by divorce 
that if they did not make it for him after the batch that was currently 
on the fire he would take his oil away and complain to the Basha 
{Ottoman official]. If they were to make it for him with even one jar 
of his oil after the batch that was currently on the fire, did the di- 
vorce take effect on the strength of his oath? 
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Answer: No, the divorce would not take effect if even the smallest 


part [was used], because even the smallest part was covered by the 
oath, and God knows best.9 


A man has sworn here to divorce his wife, but the entire weight of ful- 
fillment of the oath has been shifted from his shoulders to those of the 
soap makers. In his frustration over the slack response to his soap order, 
he threatens to withdraw his business and to report them to the authori- 
ties, threats backed up by an oath of divorce. What is different in this 
case is that the man cannot control the outcome of his oath, for the oath 
is taken contingent on the actions of others. A fatwa of this sort, dealing 
with a man who had knowingly abandoned control over the outcome of 
an oath, is not unusual: all three muftis delivered opinions on similar di- 
vorces. A man might swear an oath of divorce if someone simply stole 
his quince, or if a man declined to enter into a business partnership with 
him, or if a man failed to return a chair he had taken from him.9^ There 
is not only loss of control in such a case, there is a pervasive sense of the 
casualness of the whole affair. 

What did it mean to reduce the oath of divorce to a form of pressure 
to be used with recalcitrants in business or social situations? Again, this 
kind of oath might have been understood as a purely formal statement 
of a high level of frustration or anger, designed to capture the attention 
of the hearer but not meant to result in actual divorce. Still, the muftis 
always took these oaths seriously, no doubt to make absolutely clear that 
the precepts of the shari‘a were not to be trifled with. If a man swore a 
divorce in technical conformity with the law, his intentions at the time 
would not avail. The fact that he had used the oath merely to signal his 
earnestness about some matter at hand did not diminish the force of the 
oath, and if such an oath came to the attention of the muftis or the courts 
it would be ruled legally binding, so long as it adhered to proper form 
and procedure. There was no place, in the dominant legal discourse, for 
such unauthorized, personal appropriation of the law. 
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The practice of divorce by oath, taken as a whole, expands our un- 
derstanding of the complexities of marriage. An oath of divorce could be 
sworn for a number of quite different reasons: to assert male authority 
in marriage and punish female disobedience, to clarify or augment a hus- 
band's marital obligations, to signal seriousness of intent in social or 
business dealings. By positing divorce as one of the most weighty and 
consequential of oaths, this practice underscored the centrality of mar- 
riage to the life of the community. But reducing divorce to a convenient 
tool for the exercise of discipline, for expanding the terms of a marriage 
contract, or simply for demonstrating serious intent in routine business 
matters surely devalued the marital relationship. 'The muftis, by taking 
the position that all such oaths were to be treated as deadly serious, com- 
municated, albeit in indirect fashion, their opposition to any pro- 
nouncement of divorce so casual as to trivialize marriage. 

Some women, of course, took a more subversive approach to the mat- 
ter of divorce by oath. Many of the cases of this sort reached the muftis 
or the courts because a woman had seized upon the opportunity offered 
by her husband's oath. Some women, surely, were cowed by the threat 
of divorce and the loss of marital home and support it entailed. But for 
others, as we have seen, such an oath offered quick exit from an un- 
wanted marriage: a woman could choose to hold her husband to such an 
oath, even if he had not intended to follow through on it. Because of 
their position on the binding nature of such pronouncements, the muftis 
and courts had little choice if a woman asked for such support, and the 
woman usually won her case unless there had been some technical flaw 
in the way the oath was pronounced. The oath of divorce thus proved a 
double-edged sword. 


ESTABLISHING THE LIMITS 


"That the muftis recognized and facilitated various divorce proceedings 
did not mean, however, that they had abandoned their distinctly pro- 
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marital position. Not all marriages were meant to last forever. If a mari- 
tal relationship suffered from some defect, if a man or woman were un- 
able to fulfill marital obligations, or if either party actively and earnestly 
desired to end the marriage, there were legal means of divorce that car- 
ried no recognizable stigma. Marriage was not, however, a relationship 
to be severed casually or extralegally. It constituted not only a legal con- 
tract, but also a basic source of social stability and harmony, and any ter- 
mination of the marital bond must therefore conform to the letter of the 
law. The muftis bridled at any suggestion of high-handed interference 


in a marriage, or of divorce that did not conform to legal requirements: 


Question: There is a man who attacked his sister while she was in 
her husband’s house, unsheathing his knife and demanding to take 
her away by force and coercion, and he [the brother] coerced him 
[the husband]. He [the husband] said: “Take her, she is thrice di- 
vorced," and [the brother] thus triumphed over him [the husband]. 
He [the brother] took her by force, and it was not possible to free 
ber from him. If [the husband] intended to stop [the brother] but 
could not, is she thrice divorced or not? 

ANSWER: If he meant to stop him but could not, and the wife testi- 
fied to that, whether by oral testimony or by her actions, she is not 
divorced.6 


Here, the usually binding and irrevocable pronouncement of divorce is 
rendered null and void by evidence that the husband was forced to pro- 
nounce the divorce by threat of physical violence. The mufti looked for 
evidence of such coercion, and for signs that the husband had not 
wanted his wife to leave but could not prevent it. Interestingly enough, 
the wife was the key witness: if she were to testify to these events, or to 
demonstrate by her actions, such as her unhappiness with her brother 
or her willingness to return to her husband, that he had divorced her 
under threat, then the divorce did not take effect. This fatwa took a 


clear position against family interference in a couple’s marriage; divorce 
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was a matter to be settled between husband and wife, and if family in- 
tervention and coercion could be proved, the divorce was not valid. De- 
pendence on the wife's evidence did, however, open the possibility of a 
woman's colluding with her family members to secure a divorce she de- 
sired. Above all, the fatwa underscores juristic opposition to a tendency 
among some to take matters into their own hands and make a mockery 
of the law: surely a divorce at knife point violates the spirit as well as the 
letter of the law. 

Even more disturbing were cases where a sly deceiver would circum- 
vent the law altogether and lure a woman away from her husband with- 


out even a bow to legal procedure. 


Question: There is a man who duped [khada 7] the wife of a man, 
claiming that he was her relative, and he separated her from her hus- 
band. Should she be compelled to return [to her husband] or not? 
Answer: She is compelled to return to her husband. Our ‘/ama’ say 
that whoever dupes the wife of a man and causes her to be separated 
from her husband will be jailed until he returns her [to her husband] 
or dies in prison.66 


Here the "separation" of the couple was accomplished without divorce 
proceedings of any kind; the marriage was terminated simply by the 
wife's leaving her husband. As long as there is no formal divorce, how- 
ever, the situation cannot be found acceptable. The couple were still 
married under law and should be enjoying their marital rights and ful- 
filling their obligations by living together. Clearly, the only solution to 
this problem was for the wife to return to the marital domicile. The 
blame was laid at the door of a third party, a man who had somehow led 
the wife astray, had somehow estranged her from her husband. The re- 
sponsibility for the unlawful separation caused by the wife's departure 
was thus not hers at all, but was assigned to the deceiver, who must de- 
liver her to her husband or suffer the consequences. 
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The major issue confronted here, apart from the necessity of choos- 
ing between living a marriage and procuring a legal divorce, was that of 
outside interference in a marriage. Neither the husband nor the wife 
chose separation. True, the wife left her husband, but she was misled, 
turned against her husband by what means we are not told. Such female 
passivity was not the usual presumption, as we have seen in our discus- 
sion of faskb and khul‘, but it was apparently conceivable that a woman 
could be manipulated in ways that a man could not. If a woman was 
tricked, or a man was coerced, as in the preceding fatwa, into wanting or 
pronouncing a divorce, they could not be said to have chosen to end their 
marriage, as one or both of them must do under the law. For the jurists, 
marriage was a relationship based on contractual agreement between 
two people, and its fate could not be determined by others. 


Through their discussion and treatment of divorce, the muftis and 
courts of the period expanded and elaborated the legal discourse on 
marriage and gender. Divorce was as highly gendered as the marital 
regime of which it formed a part. Male dominance was enshrined in ta- 
laq, the blanket right a man enjoyed to divorce his wife whenever he 
wished. The threat of talaq could be employed to discipline a wife and 
bolster male control within the marriage. The absence of any parallel 
female right underscored the extent to which male needs and desires 
were privileged by the rules of divorce. Talaq was not, however, simple 
license. As we have seen, the muftis and courts took seriously the obli- 
gations a husband incurred with the pronouncement of a divorce, and 
insisted that he pay his wife any debts, remaining mahr, or support 
monies due her. Women, buttressed in most instances by the rulings of 
the jurists, were fairly effective collectors of their ex-husbands’ debts, 
and the muftis and courts were vigilant in ensuring that the privilege of 
talaq not be abused. A divorce pronounced in anger or jest, or as an 
oath or threat not intended to take effect, was nonetheless binding, and 
men who used this privilege as leverage against their wives or others 
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were warned that they risked seeing a divorce lightly threatened actu- 
ally take effect, despite their intentions to the contrary. 

Nor were women without recourse should they wish to initiate di- 
vorce proceedings themselves. If in a defective marriage, a woman could 
ask the court for an annulment ( faskb): the muftis and courts not only ac- 
cepted the usual Hanafi grounds for annulment, but were prepared to 
approve the more liberal Shafi'i and Hanbali rulings when a woman re- 
quested them. The woman could also choose, with her husband's coop- 
eration, to seek a khul“ divorce and pay a compensation in return for the 
termination of the marriage. Neither faskh nor kbul* was as flexible an 
instrument as the husband's talaq, but they did open avenues for female- 
initiated divorce, which was often pursued in this period. 

The words and deeds of the muftis and courts thus tempered the 
gender oppositions of divorce law and supplied certain grounds for fur- 
ther female subversion of male-dominated divorce. Women, as we have 
seen, were quick to seize upon the opportunities presented by the legal 
discourse on divorce. A woman could transform the oath of divorce 
from a method of male control to a mechanism for expanding male 
obligation, by using it as a means of documenting marital promises. A 
talaq pronouncement, intended to enhance male power but not result 
in an actual divorce, could be turned to a woman's advantage if she 
wanted to leave her marriage. The unequal and gendered nature of 
divorce was not thereby changed in any fundamental way, but the 
muftis, the courts, and the members of the general population inter- 
acted to soften gender privilege and provide women with more latitude 
in matters of divorce than one familiar with the bare outlines of the law 
might have initially expected. 


CHAPTER 4 


The Fullness of Affection 
Mothering and Fathering 


Question: There is a woman, the custodian of her minor son, who 
married a stranger [a nonrelative]. The minor boy did not have any- 
body [any relative] besides her except a paternal aunt who was also 
married to a “stranger.” What does one do with the boy? 

Answer: [One source says] . . . if the [custodial] rights of all the 
women are nullified, then the judge places the minor with whom he 
wants from among those women. The Khayr al-Ramli . . . in a case 
of this kind opined that the child is left with his mother because of 
the fullness of her affection! 


The muftis in Ottoman Syria and Palestine habitually discussed the 
rules governing not only the relationship between husband and wife but 
also those defining and regulating relations between parents and chil- 
dren. The rights and responsibilities of mothers and fathers were based 
in part on the jurists’ understanding of the inherently different qualifica- 
tions the male and the female brought to parenthood, of the ways in 
which they defined “man” and “woman.” A woman, both emotionally 
and physically, was thought to be equipped for reproduction and the care 
of small children; and the muftis recognized a mother’s special bond with 
her children, a “fullness of affection.” A man, by contrast, was held to be 
more qualified to represent the interests of the child in the world outside 
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the family, and to provide material support. Motherhood and fatherhood 
were thus defined along clear and strongly gendered lines: the rights and 
responsibilities of the mother and father displayed the same kind of com- 
plementarity of conception that we have seen in the marital relationship. 
In building on scant biological fact to erect the edifice of maternal nur- 
turance and love, the muftis’ discussions of motherhood constructed the 
woman as mother as well as wife. Similarly, the role of father as provider, 
protector, and guide amplified the concept of man already encountered 
in the marital relationship.? 

The understanding of parenthood was not governed solely by per- 
ceptions of male-female difference in adults, however. The jurists’ views 
of the capacities and needs of the child also entered into their delibera- 
tions. In the interstices of their discussions of parental roles, we find a 
nuanced, if somewhat fluid, ordering of the ages of the child, from the 
fetus to the fully mature and independent adult. As a child grew, he or 
she was seen as passing through a number of stages of development, each 
of which was marked by an advance in capabilities and a shift in the level 
and type of parental support required. The rights and responsibilities of 
the mother and father derived, at least in part, from an assessment of 
what the child needed from a parent at a particular stage, and which par- 
ent was best equipped, on gender-specific traits, to provide it. The child’s 
needs were also held to be influenced by the child's gender. The muftis 
and courts viewed girls and boys through the gendered lens of their cul- 
ture: after the brief androgynous period of early childhood, they were 
men and women in the making whose needs and welfare were to be 
served somewhat differently. 

Although gender identity, both that of the parent and that of the 
child, permeated all legal discussion of and legal action on parenthood, 
the jurists and courts of the period did display a certain flexibility in ap- 
proach and a willingness to temper many of the strictly delineated gen- 
der roles as the needs and situation of the child demanded. Again, we can 
divine here a strategy in which fundamental gender difference is being 
continually negotiated in order to head off serious social problems and 
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conflicts. Without surrendering in any way the net distinctions between 
mothers and fathers, the muftis and courts allowed for a certain shading 
of the boundaries of parental roles when it appeared to be in the best in- 
terests of the child to do so. The power of the mother, carefully re- 
stricted by law and custom, could in various circumstances be permitted 
to expand beyond the period of early childhood to permeate and shape 
the entire experience of growing to adulthood. Moreover, such personal 
power was interwoven with the politics and economics of the day; the 
modern division of life by the capitalist system into private and public 
spheres was not known.?} 

The patriarchal nature of the law when dealing with the fundamen- 
tal question of a child’s identity was unmistakable. There was never any 
question in the minds of the jurists or the population about the ultimate 
allegiance of the child: any legitimate child was a member of his or her 
father’s family, not the family of the mother. But despite such clear ad- 
herence to the rules of patrilineal descent, it is striking to what extent the 
jurists balanced the basic and irrefutable claims of the father’s family 
against the specifics of a given child’s situation. The rules of patriliny 
were never disregarded altogether, but the jurists and courts elaborated 
these rules in the context of their own understanding of the responsi- 
bility of the community as a whole for the well-being of the child. Moth- 
ering and fathering were constructed in legal discourse primarily in ref- 
erence to child welfare—against the backdrop, of course, of strongly 
gendered social roles. In the norma! course of events, when parents and 
children lived together in one household, the boundaries of motherhood 
and fatherhood did not require discussion. Death or divorce, however, 
scarcely isolated events in this society, prompted the muftis to address a 


range of issues surrounding parents and children. 


AGES OF THE CHILD 


The muftis’ approach to the question of children vis-a-vis their parents 
was undergirded by their understanding of the different stages of child- 
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hood, the progression from fetus to fully mature and independent adult. 
But they did not usually define these stages by a child’s age in years. In- 
deed, numerical age was rarely mentioned at all in legal discussion 
or court sessions, with the exception of occasional reference to the 
Hanafi rule that boys who reach age seven and girls who reach age nine 
should leave the custody of their mother, if she was divorced or widowed, 
and be given to their father or his family. Rather, the ages of the child 
were based on an appreciation of developments in a child’s physical and 
mental states and capacities as he or she grew. Generally speaking, it was 
the jurists’ sense of the age of a child in these terms, rather than knowl- 
edge of age in years, that dictated which parental rights and responsibil- 
ities were activated in a particular instance. 

In the first stage, that of the fetus, the child was not yet a person, and 
the parents’ rights and responsibilities were accordingly rather limited. 
For example, a fetus did not have a legal guardian as did a minor child: 
a father could not legally act as the guardian of a fetus, nor could he ap- 
point someone else as its guardian.‘ If a fetus were born dead as a result 
of an injury done to its mother, the perpetrator was required to pay a spe- 
cial indemnity, the gharra, calculated at one-twentieth of the indemnity 
(diya) owed in the case of a murder. Should the fetus have lived outside 
the womb, however briefly, before dying, it was felt to have become a 
person, and the one who caused the miscarriage owed a full diya.’ It 
seemed, then, that the moment of birth inaugurated a new stage of be- 
ing, the fetus having become a child only when it lived outside the womb. 

Khayr al-Din pointed out, however, that opinion differed on legal 
precedent when it dealt with the sensitive question of the religious iden- 


tity of the fetus: 


Question: There is a Christian woman, married to a Muslim, who 
died while pregnant. Is she to be buried in a Muslim cemetery or in 
a polytheist cemetery? 

Answer: ... The matter was one of controversy among the follow- 
ers. Some say that she is to be buried in a Muslim cemetery and 
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[some] say a polytheist cemetery. . . . [Some say] in a cemetery by 
herself. . . . In some Maliki books, her back is to be placed toward the 
qibla [toward Mecca] because the face of the fetus is at her back. . . . 
[It is said] that if an unbeliever dies and a Muslim child died in her 
abdomen, by consensus you do not pray over her, but they disagreed 
about the burial. . . . Some say she is to be buried in a Muslim ceme- 
tery, and some say she is to be buried in an unbelievers’ cemetery, and 
it is said that she is buried by herself, and God knows best. 


The difficulty of resolving this issue—and Khayr al-Din himself waffles 
here, in uncharacteristic fashion—arises from a number of questions 
about the nature of a fetus to which no clear answers are offered. A child 
fathered by a Muslim is born a Muslim, but is that child a Muslim in the 
womb? Can a fetus have a religious identity? If we accept the idea that 
the unborn is a Muslim, is the mother simply a vessel whose own religious 
identity is effectively canceled by or subsumed under that of the fetus? 
When the matter of religion arose, the line between the fetus and the 
child began to blur. 

Once a baby was born, it shed the somewhat ambiguous status of the 
fetus and became a child. The second stage of existence was that of the 
small child, from birth to age seven for boys and from birth to age nine 
for girls. The personhood of this child was unmistakable: he or she could 
inherit and own property (under guardianship), and a full diya would be 
required if the child were to suffer wrongful death. This was the age, 
however, of total physical dependence: a small child needed a mother’s 
care, initially as a wet nurse and subsequently as a caretaker who would 
feed, dress, and love the child. 

The differences between boys and girls were highlighted by the dis- 
tinctions made in determining when and for what reason a child was 
deemed ready to leave this stage of caretaking (bidana). For fundamen- 
tally distinct reasons, this stage was terminated at one age for boys and 
another for girls. It is at age seven that a child is ready to “eat and drink 
and dress and go to the toilet [by] himself"? A boy of age seven who has 
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shown this level of independence is ready to leave the caretaking stage: 
if he is being cared for by a divorced or widowed mother, the father or 
his family may remove him from her care, so long as his survival skills 
measure up to those expected of a seven-year-old child. For a girl, how- 
ever, the caretaking stage was extended to age nine, well beyond the ex- 
pected achievement of rudimentary independence. Although the rea- 
sons for this difference are not made fully explicit, the muftis did 
comment that a girl's caretaking stage ended at the age at which one 
could expect the beginnings of physical maturity, as demonstrated by her 
becoming mushtabah, or desirable in a sexual sense. A boy left the stage 
of bidana when he could care for himself; a girl ordinarily left that stage 
when she began to show some signs of sexual development, and thus be 
ready for marriage. This did not necessarily mean, of course, that she 
would be married off upon the termination of the bidana stage, but her 
exit from early childhood was defined by her readiness for the role of 
wife, not by her ability to manage on her own without her mother. For 
both boys and girls, however, the assessment of their needs shifted with 
the end of early childhood from a nurturing love to a socialization ap- 
propriate to their gender. 

After leaving the stage of bidana, both boys and girls entered a stage 
in which they were no longer looked upon as small children but were not 
yet in their legal majority. In this third stage, between, on the one hand, 
the complete dependence of early childhood and, on the other hand, the 
arrival of puberty and the sexual maturity (bulugh) that signaled legal ma- 
jority, both boys and girls remained under the legal guardianship of one 
of their parents, usually their father or another adult relative on the pa- 
ternal side. The boy at this stage, often referred to as a “youth” (ghulam), 
and the girl (bint) could not yet see to their own affairs: their guardians 
managed their property and provided for them.!? Their guardians could 
also, as we have seen, marry the children off as minors, and these mar- 
riages could be consummated if the boy were capable of an erection and 
the girl were deemed physically ready for intercourse.!! In this particu- 
lar stage, boys and girls shared a similar legal status, although the muftis 
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might assess their needs rather differently. In discussing the needs of a 
prepubescent boy, Khayr al-Din stressed the advantages of a male 
guardian who could shape him by inculcating the manners and charac- 
ter of men.!? There was, however, silence on the special needs of the girl 
in this stage, though we have seen that she was left in female care for an 
extended period of hidana, perhaps so that she could reap the benefits 
of female socialization and learn the duties of a wife. The fact that a girl 
left the stage of bidana when she was approaching, at least in theory, 
a marriageable age suggests that her primary need in the post-idana 
period was thought to be the arrangement of a good marriage. 

Puberty marked the most dramatic shift in the status of the child. A 
physically mature (baligh) adolescent (murabiq) was considered in many re- 
spects a legally competent adult. He or she was no longer under guardian- 
ship and could exercise choice in marriage arrangements, if such an 
arrangement had not already been made.» A postpubescent youth could 
even act as the guardian for a minor.!^ An adolescent girl who had passed 
puberty could choose with whom she wanted to live, so long as she picked 
a trustworthy relative who could provide a safe home.!5 'The majority or 
minority of a child was far and away the single most important factor in- 
fluencing his or her legal standing: although numerical age was almost 
never given in court cases concerning matters of marriage, divorce, inher- 
itance, property transfers, and such, the majority or minority of any young 
person involved in a case was always stated. In general, the attainment of 
legal majority was defined by puberty, and legal majority brought with it 
the legal competence required to arrange one's own marriage, manage 
one's own affairs, and even act as the guardian for others. 

The Hanafi muftis agreed, however, that at least in Hanafi jurispru- 
dence the onset of puberty did not necessarily usher in an age of full in- 
dependence. A boy or girl might, for example, reach puberty but still be 
subject to the tutelage (damm) of a parent or other relation. This con- 
cept of formal tutelage recognized the fact that a child might reach phys- 
ical maturity without necessarily having acquired the maturity of mind 
essential to full participation in the community as an adult. In order to 
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ascertain whether a youth had reached mental adulthood, the muftis 
usually asked if he or she were rational (‘agila), of sound judgment (ra y) 
or independent opinion (mustagqilla bira’yiba), able to manage without a 
parent (yustaghni), and responsible for himself or herself (ma ‘muna ‘ala 
nafsiba). Yt seems that a child had to demonstrate all of these qualities 
in order to be judged adult: the youth who was rational but not yet 
responsible for himself had to remain under his father's tutelage, and his 
father could, if he wished, deny him permission to travel, punish him for 
misbehavior, and otherwise intervene in his affairs.!6 

A boy who had reached physical maturity but was still endowed with 
boyish prettiness presented special problems: 


Question: There is a mature pretty [sabih] youth. Does his father 
have tutelage [damm] over him, and can he prevent him from travel- 
ing, and if he does something [bad], can he punish him? 

Answer: Yes. He has his tutelage and can prevent him from travel- 
ing and can punish him if he does something. [A source says] that a 
youth, if he is rational, of sound judgment, and able to manage with- 
out his father, [then] his father does not have tutelage, unless [the 
youth] is not responsible for himself; [then] his father has tutelage. 
He [the father] is not responsible for [the son's] support [nafaqa] un- 
less he takes it on voluntarily . . . and if one fears for him, the father 
has precedence over the mother [to keep him]. . . . It is up to the fa- 
ther to punish his mature son if he does something. . . . If he is sabib 
[pretty] and wants to leave to seek knowledge, his father can prevent 
him. . . . If the son is beardless and sabih, then the father can prevent 
him from leaving home until he has a beard. In any case, obedience 
to parents is required, and this is a clear ruling in the shari'a, and the 
verses and hadith about that are too numerous to mention.!? 


With a sabib (pretty) boy, the question was not so much one of mental 
maturity as of physical characteristics: an attractive, beardless youth 
could not be treated as a man even if he had reached puberty, and there- 
fore was still under his father's tutelage. Such restrictions, as we shall see 


in the next chapter, had more to do with the disruptive effects a desir- 
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able youth might have on male society than with the youth’s own ability 
to function in the adult world. If a youth was too young and pretty 
looking, he had to remain under the firm hand of his father until his 
outward appearance matched his biological maturity. Khayr al-Din adds 
here that children should always obey their parents and respect their 
authority, whether under legal tutelage or not. 

But despite such pious hopes, once a youth had passed the tests of 
mental maturity and physical appearance, he or she was an independent 
adult, one not subject, at least under law, to parental authority. A girl of 
divorced parents who was judged both physically and mentally mature 
could refuse her father’s demand that she leave her mother and live with 
her father and stepmother.!8 

The rights and duties of parenthood, then, were shaped by a fairly 
complex vision of the capabilities and needs of the child as he or she 
moved from the womb through the dependency of early childhood and 
pre-adolescence to the qualified independence of physical maturity and 
then adulthood, as an individual with fully developed mental capacities. 
Each of these stages was gendered: the male fetus was more highly val- 
ued, for the purposes of an indemnity, than the female; the male child 
left his early childhood and the care of his mother at a younger age and 
for different reasons than the female did; and the evaluation of physical 
maturity was based, necessarily, on different criteria. Interestingly 
enough, the assessment of mental maturity appeared relatively gender 
free: the criteria of rationality and responsibility were determinant for 
males and females alike. But the separate rationales for the tutelage of 
girls and boys were stated quite distinctly: girls needed to be protected 
from harm (usually interpreted as sexual approaches), whereas boys re- 
quired guidance in the acquisition of male culture. 


MOTHERING 


The roles of mothering and fathering, in the eyes of the muftis, were de- 
fined in terms of the needs of the child as he or she grew, the different 
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strengths and capacities of women and men, and the notion that mothers 
and fathers, even in the same household, had certain distinct and gen- 
dered rights to the child. 

In the fatwas and court cases that dealt with miscarriage, it was the 
parents’ and other relatives’ rights in the child that occupied pride of 
place. The wrongful death of a fetus was held to harm the parents and 
other relatives of the fetus, and they could claim the compensatory 
gharra from an assailant if they could prove that his assault on the preg- 
nant woman had caused the miscarriage. The muftis agreed that some 
kind of physical assault had to have taken place shortly before the mis- 
carriage in order for a claim to be accepted: the woman who miscarried 
after someone surprised her or yelled at her could not receive compen- 
sation.!? When such claims were brought to court, the judges would look 
for evidence of physical assault. In the absence of such evidence, the as- 
sailant's testimony that he had not touched the woman was sufficient for 
the judge to conclude that the miscarriage had natural causes and the 
claim should be denied. The sex of the fetus was another important piece 
of information in these cases, because the gharra for males differed from 
that for females: one-twentieth of a male diya for the male fetus, and one- 
half of that for the female fetus, following the rule for all diyas. 

In one such case, a couple, Mustafa and Jamila, came to the Damas- 
cus court from their village to make a claim against one a/-hajj Salih. 
They recounted that Salih had come to their village looking for Mustafa, 
and, in the process of a fruitless search for him, had hit one of their 
young children with the back of his sword. Jamila had then intervened 
to protect her child, Salih struck her, and she miscarried a three-month- 
old fetus, “a male with recognizable features.” Salih, however, denied all 
the accusations under oath, and Jamila could not produce evidence to 
support her version of the events. Mustafa and Jamila lost their claim.?? 
Such claims could be pressed by both parents jointly, by a mother or fa- 
ther alone, or even by, in at least one case, a grandfather (in this case, the 
assault had resulted not only in miscarriage but also in the subsequent 
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death of his daughter). Parents could ask to be compensated for the loss 
of the fetus, and this compensation was their property and that of other 
relatives who would in the course of time have stood as heirs to the 
child’s estate. 

The fetus, although attached to the mother’s body, belonged in a sig- 
nificant sense to the father as well. The man who fathered the baby had 


certain rights to the fetus even while it was still in the womb. 


Question: There is a free woman, pregnant by her husband, who 
intentionally struck her own stomach and aborted a dead male fetus 
[janin] of seven months, without the permission of her husband. Is 
the clan [aqila] of the woman liable for the gharra, and does the 
woman not share in it? What is the amount of the gharra? 

Answer: Yes, her clan is responsible for the gharra, because she 
committed an offense and her clan must bear [the expense] of it. 
She does not share in it because she is a murderer without right, 
and the murderer does not have a share. The amount of the gharra 
is half of a tenth of the diya of 500 dirhams, and this sum is required 
within a year. . . . [In one source] the gharra is required from the 
clan of a woman who aborted [her fetus] purposely through [the use 
of] drugs or [her] actions without the permission of her husband. 
[Ibn ‘Abidin adds that] . . . if [the husband] gives permission, there 
is no discussion?! 


This unique fatwa made clear that the fetus is the possession of both 
parents. Ordinarily, the indemnity for the death of a fetus would be paid 
to the heirs, including, of course, the mother and father. In this case, 
however, the woman' unilateral decision to abort was illicit: she was 
thus to be treated like any other “murderer” of a fetus, and her relatives 
were required to pay a gharra to the heirs. The two salient facts here 
are, first, that it had to be shown that she had purposefully done some- 
thing to herself in an attempt to abort the fetus, and, second, that she 
had done so without her husband's permission. al-“Imadi allows that if her 
husband had indeed given permission, the matter would be different, 
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but exactly how different we are not told. Surely he could not then claim 
his part of a gharra, but would his permission have given his wife the 
“right” to abort? Would she no longer have been a “murderer” in the 
eyes of the law? These issues are not made explicit. What is clear, how- 
ever, is the notion that the fetus belonged to both mother and father, 
and that the father could exercise some control over the child even while 
it was still in the womb. From the moment of conception, the mother 
was responsible for the child’s well-being, a responsibility she bore to 
the father as well as the child. 

Once the child was born, the mother had certain other rights and re- 
sponsibilities, as the caretaker of young children. These were usually 
made explicit only when a mother was widowed or divorced, and the is- 
sue of child custody arose. In general, the muftis agreed that a mother 
was the best caretaker of her own young children. In the first place, she 
was her child’s optimal wet nurse: a baby should remain in her care 
whenever possible for nursing, and the mother should receive a special 
allowance from the child's father until the child was weaned. A mother's 
testimony that she was nursing her child with her own breast milk, and 
therefore should receive her nursing allowance, should be given prece- 
dence over a father’s testimony that she was using another’s milk and 
therefore did not deserve the allowance.? But the mother's right to 
nurse her baby was also a responsibility: if the baby's father were too poor 
to pay the nursing allowance, the mother could be obliged by the court 
to nurse her child without compensation.?? 

The mother’s right to nurse her baby for the sake of its health could 
become a point of litigation. A woman came to the Damascus court to 
complain that her ex-husband had taken their six-month-old daughter, 
still a nursling, out of her custody. The baby, deprived of breast milk, had 
sickened and died, and she held her ex-husband responsible. He coun- 
tered that she had given him the child freely, and that he had hired a wet 
nurse to care for her; the baby's death, he claimed, was not the result of 
his actions and intentions. In this particular case, the mother could of- 
fer no evidence to override her ex-husband's sworn oath that he had not 
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caused the death of the child, and her claim was dismissed. The form of 
her claim, however, underscored the custodian’s legal responsibility to 
provide a baby with the breast milk it needed for survival. If the father 
had indeed taken the baby from her mother and had then failed to pro- 
vide proper nutrition, the mother would have had a claim to compensa- 
tion for wrongful death.?* 

Again, the mother was seen to be the person best equipped to raise 
young children, meaning, in Hanafi jurisprudence, boys up to the age of 
seven and girls up to the age of nine. Her right to the caretaking (bidana) 
of her small children, continually affirmed by the muftis, was justified by 
the “fullness of her affection” and by her natural nurturing abilities. The 
very young child, who needed to be fed, dressed, and toileted, was best 
cared for by his or her own mother.?> Should the mother’s right to hidana 
be canceled by, for example, her remarriage to a man who was not closely 
related to the child, the right then devolved upon another female rela- 
tive of the child, with priority accorded to women from the mother’s side 
of the family. As long as the child was in need of physical nurture, he or 
she should be, by preference, in a woman’s care, because women, ac- 
cording to Khayr al-Din, “are more capable of bidana than men."?6 

The preference for women from the maternal side of the family, 
sometimes referred to as the “family of the bidana,"" extended the 
mother’s right of bidana to the maternal family as a whole. 


Question: There is an orphan girl, seven years old and about to 
turn eight, who is in the custody of her grandmother on her 
mother’s side, thus of the family of bidana. She has paternal un- 

cles who want to take her from her grandmother into their tutelage 
without a legal proceeding. What is the judgment? 

Answer: When the grandmother is from the family of bidana, the mi- 
nor girl remains in her custody until she turns nine years old, and the 
uncles cannot take her before that time without a legal proceeding.?? 


The women of the maternal family, through their association with the 
mother, took on the role of nurturing this young child; the force of the 
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family right to bidana was sufficient to turn away all claims to the child 
that the family on the paternal side might press. Although none of the 
muftis ever suggested that the ultimate allegiance of the child belonged 
anywhere but with the paternal family, the claims of patrilineality were 
suspended temporarily in order that the interests of the young child 
might be served best, by providing it the most competent and caring cus- 
todians. If, however, there were no female relatives on either side of the 
family, and the child had therefore to be entrusted to a man, custody de- 
volved upon the closest male relative on the paternal side, the paternal 
uncle or older brother of the child.?? And when the issue of female nur- 
ture had become no longer relevant, the claims of the patrilineal family 
won the day. 

A mother or other temporary caretaker was not required to absorb 
the expenses she might incur in caring for her child. Rather, it was the 
child's father's duty to pay child support (ujra) for the duration of the 
caretaking period. The father or, if he were deceased, his family was 
required to make these payments to the child's mother as long as she 
was judged qualified and fit to care for the child; they could not evade 
this responsibility by supposing they could take the child out of the 
mother's custody. Only in the event that the father or his family were 
impoverished could they offer to take the child into their care in lieu 
of support payments.?? Otherwise, the mother had to be paid at a level 
commensurate with her standard of living, enough to cover the costs 
of clothing, food, shelter, and even a servant if that were in keeping 
with her lifestyle.3! A woman's testimony concerning the wealth of her 
ex-husband and his ability to provide support for the period of bidana 
was sufficient to override a man's claim that he was too poor to provide 
that support.?? 

The muftis discussed only one set of circumstances under which a fa- 
ther who was able to provide support might refuse to do so. If a woman 
had waived her right to child support as part of a divorce agreement 
(kbul^, the responsibility for that support was hers. 
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Question: There is a man whose wife asked him to divorce her in 
exchange for the [uncompensated] nursing of her son, with whom 
she was pregnant, and for his [uncompensated] keeping for a desig- 
nated number of years. So he divorced her in exchange for that. Is 
she obliged to do that, and is the khul“ judgment sound? 

Answer: Yes. She is legally obligated. It has been explained that 
khul“ is valid in exchange for the keeping of a child for a designated 
period of years and for his nursing if he is being nursed. If the period 
of time is not made clear, she nurses him for two years. The divorce 
that is based on compensation is the equivalent of khul‘. . . . This 
[case] is within the category of kul‘ it is a contract between the 
spouses in which money is given by the woman and he divorces her, 
[and] one of the five ways in which khul‘ is pronounced is “Divorce 
yourself for a thousand.” Keeping the boy and his nursing for a pe- 
riod of time is a known benefit, and can be specified.?? 


If a mother had made a conscious and specific agreement to waive her 


rights to child support as the price of a divorce, the father was dis- 


charged from his obligations, but only for the specified period. al- 


‘Imadi added in one fatwa that should the mother fall on hard times 
and ask her ex-husband to help out with child support, despite the 
fact that she had assumed total responsibility as a khul“ condition, he 
should come to her aid, presumably for the sake of the children. He 
could, if he wished, consider any such support payments a loan to his 


ex-wife, one that she would have to repay when she got back on 


her feet.?* 


A mother’s right of hidana did entail certain responsibilities, the most 


important of which was the safeguarding of the lives of her children. 


Khayr al-Din discussed her liability should a child die in her keeping: 


Question: There is a minor girl, three years old, in the bidana of 
her mother. She [the mother] went out to enjoy herself and left [the 
girl] without a caretaker. She [the girl] fell into a hot cooking pot 
and died. Is the mother liable? 
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Answer: Yes. The mother is responsible for leaving her with a care- 
taker. It is explained [in two sources] . . . about a boy, three years old, 
whose mother went out and left him and he fell into the fire, and the 
mother was [made] responsible. . . . A [nother] mother left her son 
with a woman and said, “Take care of him until I return," and she 
went out and left him and the little one fell into the fire, and the diya 
is the responsibility of them both.?5 


In the event of the loss of a child through carelessness, the mother was 
liable for an indemnity to be paid to the child's heirs, underscoring her 
role as a custodian who was to safeguard the child, if only temporarily. 

Certain limits were placed, as well, on a mother' ability to make de- 
cisions affecting the child. She could not, of course, manage her child's 
property, arrange his or her marriage, or whatever, because she was not 
the child's legal guardian (wali). Nor could she move wherever she 
wanted with the child. A divorced woman who intended to move from 
Damascus to Aleppo with her young son was informed by the mufti that 
because Aleppo was neither her homeland (watan) nor the site of her 
marriage, she could not move there with her child unless she had her ex- 
husband's permission.?6 

The mother’s right to the care of her children could be canceled for 
several reasons. First, should she marry a "stranger," the child could no 
longer live in her house. A "stranger" was defined as any man who was 
not a mabram relation of the child's, that is, who was sufficiently unre- 
lated as not to fall into a category of prohibition as a marriage partner. A 
new husband who was not the child's paternal uncle, for example, would 
cancel the mother’s right of bidana, and the child would be turned over to 
the next closest female relative, with preference to female relatives on 
the maternal side.?? In the event that a child had no surviving mabram 
relations, on either the mother's or the father's side, who were not mar- 
ried to strangers, then, according to Khayr al-Din, it was best to keep the 
child with his or her mother because of her loving care, even if this meant 
cohabitation with the mother's husband.3# Ordinarily, a child was not 
permitted to live with adults who were not close relatives, but exceptions 
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to this rule were permitted when they could be shown to be in the best 
interests of the child. 

Second, should a mother prove unfit to care for her children, they 
could be removed: a divorcée who frequently left her children alone in 
the house in “a miserable state” was not a just caretaker, and could lose 
her children to her husband.?? The right of hidana accorded to other fe- 
male relatives was also conditional upon their fitness for the role of car- 
ing for young children; a caretaker had to be a woman in her legal ma- 
jority who was rational, trustworthy, capable, and of free status. A 
woman who failed to meet these criteria could lose the children. A ma- 
ternal grandmother who was “advanced in years, disabled, and blind” 
would lose the hidana of her grandchild in favor of a competent paternal 
grandmother.* A slave woman who had borne a child to her master, and 
was thus the mother of a free child, did not have a right of bidana; her 
child could be removed at any age by the paternal relatives.*! A non- 
Muslim mother enjoyed somewhat circumscribed rights of hidana of her 
Muslim children: 


Question: A Jew converted to Islam and then died, leaving his Jew- 
ish wife and two girls by her, the older of whom is six, and his afflu- 
ent Jewish father, but he left no estate himself. The wife is poor of 
the family of bidana. Does she get the bidana of her two girls when 
they are not yet conscious of religion and one is not afraid that they 
will become habituated to unbelief [kufr]. Is their support the re- 
sponsibility of their grandfather? 

Answer: Yes. When the situation is as mentioned: the non-Muslim 
[dhimmi] caretaker, even if she is a Magian [adherent of Mazdaism], 
is like a Muslim unless the child can comprehend religion, and the 
age [of comprehension] can be fixed at seven, because you can pro- 
fess Islam at that age. [Another source says] . . . when one fears ha- 
bituation to unbelief even if [the child] does not comprehend reli- 
gion, then you can remove the child from her. . . . No support is 
required except from the mother . . . because the inheritance is dis- 


continued [by conversion].*? 
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Here a clear distinction is being drawn between the young child’s need 
for physical care and affection, best met by the mother even if she is a 
non-Muslim, and the older child’s need for moral guidance and religious 
instruction, which must, in the case of Muslim children, be supplied by 
a Muslim caretaker. The non-Muslim mother’s right to bidana termi- 
nates when her children, whether male or female, reach age seven, the 
age presumably at which the child, regardless of gender, is ready for 
moral and religious education. The distinctions made between the needs 
of young boys and those of young girls thus tended to collapse in the face 
of such considerations. Acculturation as a male or female took a back seat 
to religious training: Muslim girls as well as boys had to be removed 
from the care of a non-Muslim mother as soon as they reached the age 
of minimum survival skills and the capacity for religiosity. 

Finally, when a boy turned seven and a girl turned nine, they left the 
stage of bidana and thus the care of their mother, regardless of her fit- 
ness for the role. Although the law always assigned ultimate possession 
of the child to the father and his family, we do encounter many instances 
in which children, especially girls, remained with their mothers far be- 
yond the legal period of bidana. As we shall see, if neither the father nor 
his family was interested in taking charge of the child, custody and in- 
deed guardianship could devolve to the mother. 

In law and general practice, however, mothering was bounded in time 
by the age of the child: very young children needed their mothers for 
survival and for affection, and women were the nurturers best equipped 
to provide for them. Indeed, the muftis even spoke of the child’s “right” 
to care from a woman, a right that the woman herself could not invali- 
date, even though she might not be able to provide the care.9 The 
mother’s right of bidana was a conditional right, however, and could be ab- 
rogated should she not measure up as a nurturer. The children’s father 
was expected to pay the bills, to subsidize bidana; the mother was a tem- 
porary caretaker and did not ordinarily acquire formal guardianship of 
her children. Her children, even during the period of their residence 
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with her, “belonged” in a legal sense to their father and/or his family, a 
proprietorship that began as early as the womb. 

Such was the vision of mothering elaborated by the muftis and en- 
forced, in general, by the court system. The rules of bidana were acti- 
vated when plaintiffs came to the courts. If a woman had remarried, her 
ex-husband might go to court to terminate her Pidana on the grounds 
that the child should not live with an unrelated man, or he might ask to 
remove the child from maternal relatives at the end of the period of bi- 
dana. Conversely, a maternal grandmother might successfully resist at- 
tempts by a father or his family to remove small children from her care.*5 

The most common situation concerning Pidana in the courts, how- 
ever, was that of a mother coming to collect child-support money from 
her ex-husband. Upon the mother’s request, the judge would assign the 
amount of appropriate support: 


Support is assigned to Makiyya bt. Muhammad . . . , the minor, who 
is in the 4idana of her mother, the woman Marwa. Support includes 
the costs of meat, bread, soap, bath entrance, and laundry, in the 
amount of two and one-half gita ‘misriyya each day. The mother has 
permission to spend this money, and the father of Makiyya, Muham- 
mad b. Saad, is responsible for its repayment. This assignment is 
made after a request for support was received. 

18 Rabi‘ II 1152 n.(1739 A.D.)*6 


That the courts were sympathetic to such requests, and able subse- 
quently to extract the support monies, was amply attested by the fact that 
women resorted frequently to the courts for support assignments.‘ 
Sometimes a woman would seek assignment of child support from an ex- 
husband who was absent from the city; specifically, she would seek per- 
mission from the judge to borrow money for child support, which her 
husband would then be required to repay. In most instances, however, 
the ex-husband himself would be present in the court and would receive 


his assignment in person, a proceeding that must have functioned as a 
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form of registration of child support, which would result in a record that 
could then be referred to should disputes arise later. And indeed, a 
woman might return to the court if her husband lagged in his payments: 
one woman claimed that her husband had paid her only one and one- 
half ghurush each month for the last three years and eight months, 
instead of the two ghurush he had been assigned for child support. He was 
found liable for the difference. 

Consistent with the position of the muftis, the courts held that doc- 
umented poverty of a child's father could be accepted as a reason for fail- 
ure to pay child support. When ‘Aysha bt. Isma‘il brought her former 
husband Hasan to court and claimed that he was not paying child 
support for his young son Sulayman, Hasan pleaded poverty and pro- 
duced four witnesses to testify to his situation. If ‘Aysha had wished to 
retain custody without receiving child-support payments, she was, of 
course, free to do so. In this case, however, Hasan’s mother agreed to 
take over the care of Sulayman without recompense, and the child was 
given into his grandmother's custody.*? 

Another way in which an ex-husband could evade child support was 
to make the mother’s support of the child a condition of a khul‘ divorce, 
a practice known well to the population who frequented the courts, but 
one that could become a source of litigation. A woman named Zaynab 
came to the Damascus court and explained that her husband Husayn had 
granted her a khul“ divorce in exchange for her waiving the balance of 
her mahr and forgiving him a debt of 40 ghurush. The question of sup- 
port for their two boys, however, had not been part of the khul‘ agree- 
ment, according to Zaynab, yet Husayn was now refusing to pay child 
support by arguing that she had agreed to support the children for a pe- 
riod of five years in return for the divorce. The situation was further 
complicated both by the fact that she had now remarried and thus could 
not keep custody of the children, and by her poverty, which prevented 
her from providing sufficient support in any case. The judge, faced with 
no firm evidence that the khul“ agreement had indeed included child- 


support arrangements, and the mother's inability, in any event, to pro- 
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vide support, assigned the boys’ support to Husayn. He also insisted, 
however, honoring the rules of bidana, that the children remain in the 
care of their maternal aunt until they reached the proper age for trans- 
fer to their father's keeping.5? A khul“ agreement by which a mother as- 
sumed child support was entertained as a perfectly legal arrangement, 
but in this case questions about whether such an agreement had been 
made, coupled with the mother's poverty, threw the responsibility for 
child support back into the father’s lap. 

Women whose husbands had died would also apply to the court for 
the assignment of child support. Here they were not attempting to col- 
léct from a recalcitrant husband, however, but asking for a formal as- 
signment of child support for as long as their children remained in their 
care. Once awarded a specific amount for support, they were authorized 
to collect that money from whomever was held financially responsible. 
The child's closest male relatives on the paternal side, paternal uncles, 
for example, were one possible source.*! But in the absence of a suffi- 
ciently well-heeled paternal relative, a mother could receive compen- 
sation for this support directly from the child's inheritance money (usu- 
ally from the child's share of his or her father's estate), or she might 
spend the money from her own resources against repayment by the 
child when he or she came of age and began to earn an income. These 
awards were most often made to the mother herself, but upon occasion 
the support money might be funneled through the hands of a child's le- 
gal guardian, who would be authorized to spend it on the child while he 
or she was in a mother's custody.?? If the father's family lacked the means 
to provide support and there was no inheritance to draw on, the court 
might oversee the transfer of the children from the widowed mother to 
the care of female relatives on the paternal side who would agree to 
raise the children without benefit of financial support.’ The mother 
herself, in keeping with her role as temporary caretaker, was never held 
responsible for child-support payments unless she had voluntarily of- 
fered to support the child in the face of poverty on the paternal side, or 


in exchange for a divorce. 
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Court practice also agreed with the muftis’ position that child support 
should be provided at a level in keeping with the standard of living of the 
child’s social group. Support awards in eighteenth-century Damascus, 
Jerusalem, and Nablus ran all the way from one gita‘ misriyya per child 
per day up to a high of fifteen: the costs of obtaining the necessities of 
food, shelter, clothing, and hygiene varied enormously among classes, 
and the courts assigned amounts of support commensurate with class po- 
sition. A mother might come to court to request an adjustment of her 
child-support award if she felt that it did not accord with her class sta- 
tus. One titled lady (a/-sitt, khatun) named ‘Aysha, who was the wife of 
the (deceased) shaykh Muhammad, who had borne the official title of 
afandi, told the judge that the court's previous assignment of support 
monies for her son, in the amount of five qita  misriyya each day, was in- 
sufficient; she requested, and received, a revised award of fifteen gita“ 
misriyya daily, which she could spend out of her son's inheritance from 
his father.5^ In this case, an upper-class woman had taken it upon herself 
to seek correction of what had been, according to her own assessment of 
her child's standard of living, a gross underestimation of the actual cost 
of supporting a child in her social circles. 

The muftis and the court system thus constructed mothering as the 
nurture of young children, as the essential tasks of nursing, feeding, 
clothing, and otherwise caring for the physical needs of a child. The 
clear preference for the biological mother as caregiver during the child's 
early years was based not only on her ability to meet these needs, but also 
on her love for the child. If the mother were not available or were dis- 
qualified as caretaker, another woman, usually from the mother's family, 
was the second choice; women were indisputably best equipped for the 
role of nurturer, best able to provide, both physically and emotionally, 
for a child. 

Itwas also abundantly clear, however, that a child ultimately belonged 
to the father and the paternal family: mothering was a temporary activ- 
ity performed for both the good of the child and the ultimate benefit of 
the patrilineal family. Once a boy could fend for himself, and a girl had 
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become marriageable, they were no longer in need of mothering and 
could be placed with their father (if the parents had been divorced) or 
with the patrilineal family to whom they belonged (if the father were de- 
ceased). Child support was thus the responsibility of the paternal family; 
by taking care of the child, the mother was performing a service for the 
child’s father, and therefore was subsidized by him. Her own rights to 
her child were temporary, conditional, and partial, for it was the father 
who took over as parent when the child’s needs reached beyond the 
mother’s province of love and nurture. 


FATHERING 


From the moment of a child's birth in these communities, the father was 
responsible for supplying the goods or money required for all the basic 
necessities of life. That the father should provision all material support 
for the child followed the logic of the male responsibility for the costs of 
the marital domicile, as the family provider, and was buttressed by the 
fact that the child was identified as a member of the father’s, not the 
mother’s, family. As long as the parents remained together, the issue of child 
support did not usually arise: children shared the food and shelter of 
their parents. In the event of a divorce, however, a father’s responsibility 
for child support could become an issue: he was legally required to pro- 
vide full support even during the period of bidana, when the young child 
was in the mother's or another’s custody. We have seen how actively 
mothers would pursue this support and how receptive the courts were to 
a mother's request for the assignment of a certain level of support. 

In one of his fatwas, al-'Imadi outlined the full extent of the father's 
support requirements: 


QuzsTioN: There is a minor boy nursling whose mother has died, 
and he does not have money, and his father is impoverished. He has 
a grandmother, his mother’s mother, from the family of bidana. Is his 
father required [to pay] the wage [ujrz] of nursing, and the wage of 
caretaking [bidana] and the support [nafaqa] of the child? 
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Answer: The caretaking [bidana] goes to the mother's mother, and 
the father is required [to pay] the wages of nursing and the wages of 
caretaking, and the support of the child, of all types. [The sources 
say] that the wage of nursing is different from the support [nafaga] 
of the child . . . and it is in compensation for that. If the mother hires 
[someone] to nurse, the child's nafaqa is not sufficient for that, be- 
cause the child does not need milk alone, but also other things, as 
can be seen, especially clothing. The qadi decides on a nafaqa differ- 
ent from [in addition to] the wages of nursing and the wages of care- 
taking. And so there are three payments required of the father, the 
payment for nursing, the payment for caretaking, and the support 
payment [nafaqa] for the child. . . . [Ibn ‘Abidin adds that] housing 
is to be included in the support payment. 


Here we see the clear enumeration and description of a father's financial 
obligations. He had, of course, to make support payments (nafaqa) to 
cover the living expenses of his child. But he was also liable for a payment 
to the caretaker of his child, if she were not the child's mother, of a “wage” 
(ujra) for services rendered. And should the child not yet be weaned, the 
third payment, that for the nursing wage, was added. The nursing wage 
was to be paid to the caretaker, who could either nurse the child herself 
or hire a wet nurse for the purpose; a mother was not compelled to nurse 
her child, but a father was required to pay the wage for a substitute.56 
As we have seen, a father could be assigned a specific amount of sup- 
port in a court registration proceeding. ‘The money was to be sufficient 
to cover all the costs of raising the child in a manner in keeping with the 
father’s social class: proper housing, clothing, food, and a servant, if ap- 
propriate, were to be covered.” Once a level of support was designated, 
either by being assigned by the judge in court or by the formal promise 
of the father, he was liable for the precise amount of this support. Should 
he not pay support promptly, or should he leave town, the child's care- 
taker was automatically authorized to borrow money in the amount of 
the awarded support; whatever was borrowed became a debt owed by the 
father to the lender. If the child's caretaker borrowed from other family 
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members, whether on the mother’s side or the father’s side, the father 
was responsible for repaying those who had lent money for the support 
of his child. A man who refused to pay child support, or to reimburse 
others who had made his payments, was to be jailed until he met his re- 
sponsibilities; only documented poverty could save him from prison. 
And should a father die owing child support, his estate was required to 
pay off the debt.58 

In the event of the father’s disability or death, responsibility for the 
material support of his child was usually assumed by the patrilineal fam- 
ily. The support of the children of a chronically ill man was assigned to 
their paternal grandfather, who was liable, in this instance, for the sup- 
port of his disabled son as well as that of his grandchildren.5? Male rela- 
tives on the paternal side, typically grandfathers or uncles, were always 
held responsible for the support of fatherless children or the offspring of 
the insane or otherwise disabled, if neither the children nor their mother 
had sufficient resources of their own.© The muftis also acknowledged, 
however, that circumstances might shift responsibility for support of the 
children from the paternal to the maternal family, and from males to fe- 
males. If paternal relatives were poor and maternal relatives were rich, 
the mother or other maternal relatives were to assume the costs of sup- 
port. An impoverished woman with a young son whose husband had 
been imprisoned for debt could ask her own father or brother to provide 
support payments, on the condition that her husband would be respon- 
sible for those payments when he recovered from his financial woes.9! A 
poor, sick father might request, and receive, support payments for his 
children from his wealthy sister. And if the father were deceased, the 
child who received support from his maternal relations would repay 
them him- or herself, for whatever they had spent on support, either out 
of inheritance monies or earned income after he reached maturity. Pa- 
ternal relatives other than the father could also ask for repayment. The 
child may have “belonged” to the paternal family, but the family’s re- 
sponsibilities to the child were defined as contingent and relative, unlike 
those of the child's father. 
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Although a father did not acquire custodial rights over the child he 
was supporting until he or she left the stage of caretaking (when a boy 
had reached age seven and a girl had reached age nine), he was consid- 
ered the child’s legal guardian. The child’s relationship to the world of 
social and business affairs was mediated through the father from birth. 
As a guardian for the purposes of marriage arrangement (wali), or as a 
guardian with more general authority to act on behalf of the child (wasi), 
a father exercised considerable control over his child’s person and prop- 
erty. As we saw in chapter 2, a father as wali could arrange marriages 
for his minor children without their participation or consent. As wasi, he 
managed such property as his child may have acquired through inheri- 
tance: he could sell the property to himself or others, and he could buy 
other property with the child’s money. He could also use the child’s 
money to make improvements on the property, as he saw fit. So long as 
he bought, sold, and improved the property at a “fair price,” and the pro- 
ceeds of these transactions went to the child’s account, he had a fairly 
free hand. 

Although a father acquired the guardianship of his children at their 
birth, without formal legal proceeding, his exercise of this office could 
become subject to the scrutiny of the court. al-'Imadi addressed the 
problem of a father, the guardian of two minor children, who managed 
the money they had inherited from their mother very poorly, “squan- 
dering it ruinously.” In such a case, the qadi would intervene and appoint 
another guardian who could better care for the children’s money.“ A fa- 
ther’s guardianship was thus a position of trust and responsibility, not an 
absolute right. If the interests of minor children were not being well 
served by their father, it was up to the court to protect those interests; 
the welfare of minor children could take precedence over the authority 
of the father. 

A father normally exercised the power of guardianship until a child 
attained his or her legal majority, a sea change marked by the physical 
maturity of puberty. In some instances, a youth might be deemed in- 
competent despite his or her maturation. If a child reached the stage of 
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legal majority but was insane or imbecilic, the father’s guardianship over 
“his money and his person” was continued. Should a child attain legal 
majority and then later lose his or her good sense or sanity, the father’s 
guardianship could be reimposed, although some authoritative sources 
held that guardianship should then pass to the state." Formal guardian- 
ship was normally terminated, however, when a child reached legal ma- 
jority and could exercise choice in marriage arrangements and make de- 
cisions concerning property. 

Custody, as we have seen, was distinct from guardianship. A father ac- 
quired custody of a son when he was deemed old enough to feed, dress, 
and toilet himself, that is, to be able to do without a woman’s care. It was 
felt that, at this age, a boy should live with his father (or another male 
relative) so that he could be raised to know the “manners” and “morals” 
of men.9 A daughter, for her part, was to remain with her mother until 
she showed the first signs of physical maturity, thus until she had become 
an “object of desire” and “fit for men.” The muftis were not explicit 
about why a girl needed to be in the custody of her father or another 
male relative at this point, but a concern about protection of her person 
from sexual advances occasionally surfaces. A female needs to live with 
people who are “trustworthy,” in a place where one need not “fear for 
her."6? It was her safety, in the sense of safety from corruption, rather 
than her need of training or education, that informed the discussion. 
Once she had become an object of desire, her father was deemed her best 
protector and, moreover, it was he as wali who would make the marriage 
arrangements that might soon follow. Should her father not be available, 
the range of appropriate custodial relatives was more limited than it was 
for a boy: she should not be placed with any but abram relations, a rul- 
ing that excluded many male relations. She could not, for example, live 
with her paternal or maternal male cousins, who were, after all, poten- 
tial marriage partners.7? 

A father's custody and guardianship as such were both terminated 
when a child reached his or her legal majority at puberty. As we have 


seen, however, if the child were not deemed rational and responsible for 
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him- or herself, the period of custody and partial guardianship could be 
extended under the rubric of damm, or tutelage. For a boy, the issue was 
usually his mental maturity, but occasionally his physical maturity, as de- 
termined by the possession of manly physical traits. Until he was men- 
tally and physically mature, then, his father could continue to exercise 
control over his living arrangements and his movements. Once he had 
reached the age of judgment, responsibility, and physical maturity, how- 
ever, he was a fully independent adult, no longer to be committed to his 
father’s keeping. 

A similar set of considerations governed the relationship of a father to 
his mature daughter. The muftis assumed that an unmarried woman, re- 
gardless of the fact that she was physically and mentally mature, must live 
with “honorable” people in a place where one would not fear for her well- 
being. Her freedom to choose her place of residence, then, was circum- 
scribed by these considerations in a way a youth’s was not. Her father or 
other paternal relatives could not, however, impose a particular arrange- 
ment: once she was mentally mature, she was no longer under her father’s 
tutelage and she could choose with whom to live, so long as her choice 
met the criteria of trust and safety. She could, for example, refuse to leave 
her mother’s house to live with her father, her paternal uncle, or her ma- 
ture brother, and she had freedom of choice of residence among, say, her 
own competing brothers, each wanting her to live with him.?! She might 
even, according to Khayr al-Din, decide to live with her maternal uncle, 
despite her paternal aunts’ protest that he lacked righteousness and they 
feared for her with him.”? So long as a mature woman had chosen what 
was felt to be a safe residence, her father or other paternal relatives could 
not continue to exercise control over her life. 

Fathering, like mothering, was located in time and constructed, at 
least in part, in response to the perceived needs of the child, as well as 
the jurists’ understanding of male roles and capacities. It was the father 
who would best support a dependent child, in terms both of basic mate- 
rial needs and of business and social relations with the world outside the 
family. In the years of transition from childhood to full adulthood, a fa- 
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ther supplied guidance and training to his sons, and protection to his 
daughters. It was as guardian, seeing to the physical and social develop- 
ment of the child, that the father found his central role, as envisioned by 
the muftis, a role to be assumed by other members of his family should 
he be unable to fulfill it. 

Fathers were the natural guardians of their children and did not need 
to be appointed to that role by the court. Court records do refer often 
to the father as guardian in the many cases of marriage arrangements, 
property sales, and wagf business in which minors were principals. It was 
also not uncommon, in court practice, for paternal relatives to take on 
the guardianship of fatherless children (always referred to as “orphans,” 
whether their mother was alive or not). Paternal uncles, grandfathers, or 
brothers were recognized as guardians, and often sought support awards 
for their charges.” Once a level of support was fixed by the qadi, these 
paternal relations could borrow or spend up to that amount against 
eventual repayment by the child. By thus recognizing the guardian, and 
setting a level of support for his charge, the court reinforced the juristic 
preference for vesting guardianship in male relations on the paternal 
side. The father (or, in his absence, a male relative on the paternal side) 
was felt to be the best choice for managing a child's affairs because of his 


central role within the patrilineal model of allegiance and descent. 


MUTATIONS: THE MOTHER-GUARDIAN 


The muftis and the courts were part of an environment in which any dis- 
tinction between, on the one hand, a woman's world of childbirth, child 
rearing, and immediate family affairs and, on the other hand, a man’s 
world of business and the social complexities of extradomestic life was 
not only tenuous, but often ill-adapted to the goals of social welfare and 
harmony that they set for their communities. Their vision of the nur- 
turing mother and the guiding and supporting father, who divided up the 
tasks of child rearing according to their natural proclivities and the child's 


needs, was a vision of complementarity and order easily sundered by 
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unanticipated events, including the premature demise of either parent. 
If the mother died, the substitute caretaker in the period of hidana was 
usually a woman from the maternal side of the family. If the father of a 
minor child died, the closest male paternal relative, a paternal uncle, 
grandfather, or mature brother, would step in as guardian. In some situ- 
ations, however, women were able, after the death of their husbands, to 
expand their role of caretaker to that of full legal guardian. 

The muftis recognized women as appropriate guardians in certain 
cases, particularly for children by a deceased husband: sometimes these 
widows were permitted not only to keep their children with them be- 
yond the age of Pidana, but also to manage their children’s affairs until 
they attained their legal majority. The muftis dealt with the mother- 
guardian as a normal phenomenon, and held her to the same standards 
as they would any male guardian. Like her male counterpart, she had a 
free hand in the management of her children’s property: she could use 
her children’s money to make repairs on their property, or she could sell 
property so long as it sold at a “fair price” and the proceeds went to the 
account of the child7* She could arrange a marriage for her minor 
daughter so long as the mahr was “fair” and the groom was suitable.75 
Her power to act on behalf of her child was indistinguishable from that 
of a father-guardian, except that she could marry her daughter only to a 
suitable groom with a reasonable mabr. 

Although the mother-guardian took on the powers of a father- 
guardian, she did not take on all the responsibilities. Unlike a father, she 
was not obliged to pay the costs of support for her charge out of her own 
pocket. Any money of her own that a mother-guardian spent on the child 
could be deducted from the child's present or future income. She might 
receive an assignment of nafaqa from the court specifying the amount she 
was authorized to spend, but the mother who overspent that amount in 
order to meet the needs of her children was nonetheless to be fully reim- 
bursed. Normally, the mother's oath, testifying to the amount she had 
spent, would be sufficient evidence, but if it was *obvious" that she was ly- 


ing about the amount, the judge could ask for corroborating testimony.”6 
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How did mothers acquire this power of guardianship? A mother be- 
came a possible candidate for the office with the death or disappearance 
of her husband. She was not, however, automatically appointed as her 
children’s guardian. On the contrary, the patrilineal rights of male rela- 
tives on the paternal side took precedence: a paternal grandfather would 
be named guardian of the children in preference to their mother so long 
as their father had not appointed anyone else before he died." The 
mother-guardian was thus enough of a departure from the patrilineal 
norm to require special certification: a village qadi’s appointment of a 
mother as guardian of her children was held to be invalid until it had 
been approved by the gadi al-qudab, the chief qadi of the district." 

The surest route to female guardianship, and the one that would best 
stand up to any challenge, was selection by the child's father. A wasi 
mukbtar was a guardian who had been chosen by the natural guardian, 
usually the father, to replace him if and when he died. 


QuesTIon: There is a man who, in his death illness, said to his 
righteous wife, the mother of his children, “I entrust my children to 
you; arrange for their needs after my death,” and then he died, leav- 
ing her and the aforesaid children. The deceased has a paternal 
nephew who opposes the mother’s taking control of her children’s 
property. If what was mentioned [above] is proved, is the mother the 
guardian for the aforesaid children, and [is it the case that] the 
nephew cannot oppose her in that? 

Answer: It is said [in the sources that] . . . if he said, “You are the 
guardian,” and does not retract, or he said, “You are the guardian 
of my money,” or he said, “I entrust my children to you after my 
death,” or “Take care of my children after my death,” or “Arrange 
for their needs after my death,” any part of this wording, [this 
makes] a guardian.” 


Once a father had appointed his wife guardian before his death, it was 
all but impossible for other relatives to contest her guardianship. Not 
even a paternal grandfather could displace a mother who had her de- 
ceased husband's blessing as a guardian.® As one of her prerogatives as 
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guardian, a mother-guardian could, in turn, name a guardian to take her 
place should she also die, and she was free to choose whomever she liked. 
According to al-"Imadi, she could even decide to designate the son of her 
uncle (the children’s cousin on the maternal side) over the protests of a 
paternal uncle who claimed the right of guardianship.8! The father's 
stated wish to make his wife their children's guardian was sufficient, 
then, to cancel the privileges of the patrilineal family. Once a mother 
gained guardianship, she could effectively thwart any attempts by the fa- 
ther’s family to regain control of her children. 

A mother-guardian could register her guardianship in court, so as to 
obtain official authorization for the spending of her children’s money 
on their own support during the period of her guardianship. Such reg- 
istrations did not specify how a mother had obtained guardianship, but 
did serve as formal acknowledgment of her status as guardian and her 
power to manage her children’s property and use that property to pro- 
vide for them. 


The court recognizes the woman, Amna, daughter of a/-sayyid 
Husayn, and her legal guardianship of her minor daughter, Khadra, 
daughter of the deceased a/-sayyid Ibrahim. . . . Amna has permission 
to spend from her [Khadra’s] inheritance from her father for her 
needs. The judge fixes support [nafaqa] for meat, bread, fat, soap, 
bath fees, laundry, and other necessities at two gita ' misriyya. The 
mother is authorized to spend this on her (Khadra] and to be reim- 
bursed from the money the daughter inherited from her father. 

17 Rabi‘ I 1146 n.(1733 A.D)? 


Here, and elsewhere, a mother sought the court's recognition of her 
guardianship in the context of the assignment of a specific amount of 
child support and the permission to spend this amount from the child's 
resources.®3 We can only assume that a mother would bring this matter 
to court to forestall possible future challenges to her guardianship, or to 
the way in which she tapped her charges' property to pay for their keep. 
By registering such guardianship, the courts would reinforce the muftis' 


Mothering and Fathering / 145 


position that female guardianship could be both appropriate and bene- 
ficial for the children in certain circumstances. 

The mother as guardian was a role quite distinct from the mother as 
temporary caretaker: rather than simply nurturing the child until he or 
she was old enough to join the paternal household, the guardian exer- 
cised full control over all the child’s affairs, a power to be relinquished 
only when the child her/himself was old enough to take control. Such a 
role defied the rules of the patrilineal society of which it was a part, and 
stood the strongly gendered vision of mothering on its head. The jurists’ 
and courts’ acceptance of the mother-guardian, and their willingness, in 
such cases, to conceive of mothering as an all-pervading power over the 
person and property of the child, suggest that they did not view inher- 
ent male and female capacities so differently. Yes, women made better 
caretakers for young children, but they were also well able to assume, if 
necessary, the responsibilities entailed in the management of businesses 
and other property. The duration, terrain, and power of mothering was 
bounded not so much by the capacities of woman as mother as by the ju- 
rists’ perception of the needs of the child and who could best meet them. 


Mothering and fathering in Ottoman Syria and Palestine were con- 
structed with careful reference to the welfare of the child. The jurists’ 
sense of community responsibility for ensuring that children were fairly 
treated and would grow to an effective adulthood informed their dis- 
cussion of parenthood. All parents were subject to the oversight of the 
court, as principal guardian of the interests of the community. All par- 
ents had to fulfill their obligations of support and protection, or risk los- 
ing their rights of parenthood. By declaring a mother unfit for custody, 
or by removing a father as guardian, the jurists chose to champion the 
welfare of the child at the risk of weakening the claims of kin. Children 
were not just family property; they had rights, rights to decent care and 
to the protection of their interests. If their relatives failed to honor these 
rights, the muftis authorized the courts to step in and make other 
arrangements. 
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The muftis and the courts constructed mothering and fathering along 
clearly gendered lines by defining the mother as nurturer, best equipped 
for the tending of babies and young children, and the father as provider, 
best equipped to support all children and protect the older ones. The 
parents’ complementary responsibilities were synchronized with the 
ages of the child. When the mother cared for young children who would 
eventually join the patrilineal household, she could and frequently did 
claim compensation from that household for her services. If the wishes 
of a father and the needs of a child so dictated, however, a mother might 
combine with the role of nurturer the duties of protector and educator 
of her child, a possibility often entertained by the muftis and abetted by 
the courts. It is here that we encounter the complexity of legal thought 
and courtroom activity that softened the harsh rules of patriliny in the 
interests of what was best for the child, and constructed motherhood and 
fatherhood with a fluidity sufficient to meet changing circumstances. 

The roles and powers of mother and father also derived their flexi- 
bility from the location of mothering and fathering along the same spec- 
trum. The world of reproduction, of the bearing and nurturing of chil- 
dren, was not a world isolated from the rest of social life. On the 
contrary, the child—as actual or potential possessor of family property, 
as present claimant on resources, as future principal in a marriage al- 
liance—was a family member who was intricately involved in the family 
affairs that served as the basis for the economic and political life of the 
time. Mothering and fathering shared in the common project of raising 
the child from conception to maturity. Though there were divisions in 
time, the years of early childhood being given to mothering and the pre- 
pubescent years to fathering, there were no strict divisions of sphere. 
Children were mothered and fathered in the family, and the family 
served as the basis for all other social life. Reproduction and nurture be- 
longed to women and men alike, though their roles were conceived as 
serial rather than interchangeable. Both were involved in child rearing, 


and that duality made permutations, particularly in the extent and power 
of mothering, possible. 
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Mothering and fathering in these times were gendered roles. The 
muftis drew on the accumulated wisdom of past jurists to further elabo- 
rate in their own fatwas the gendered version of motherhood and father- 
hood that permeated activities in the Islamic court system, as well. The 
strictures of a patrilineal family system that rendered motherhood a rel- 
atively powerless and temporary position were reinforced by many of the 
muftis’ opinions, and by the courts that were guided by those opinions. 
At the same time, the muftis and courts also proved able to envision, be- 
cause of the unity of purpose of mothering and fathering, a female par- 
ent whose authority could cross the gendered lines they had drawn. 


CHAPTER $9 


If She Were Ready 
for Men 


Sexuality and Reproduction 


Question: If a husband wants to consummate a marriage with his 
minor wife, saying that she can endure intercourse, and her father 
says she is not yet ready, what is the legal ruling? 

ANSWER: If she is plump and buxom and ready for men, and the 
stipulated abr has been received promptly, the father is compelled 
to give her to her husband, according to the soundest teaching. The 
qadi examines whether she is [ready] by [asking] whomever raised 
her and by her appearance; and if she is suitable for men, he orders 
her father to give her to her husband or not. And if there are none 
who raised her, then he requests a consultation from women. And if 
they say that she is ready for men and can endure intercourse, he 
[the qadi] instructs the father to give her to her husband. If they say 
she is not ready, then he does not so instruct the father. And God 
knows best.! 


Legal discourse on sexuality and reproduction was predicated on the 


notion that human sexual desire, both male and female, was powerful 
and ubiquitous. Marriage was unquestionably viewed by the muftis as 
one way to contain sexual desire so that it could not threaten the sta- 
bility of the community by leading to inappropriate pairings and the 
conception of children of uncertain parentage, children who would be se- 
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vere social and economic liabilities in a kin-based society. The muftis' 
pronounced promarital position thus stemmed, at least in part, from 
their view that the institution of marriage channeled powerful sexual 
drives that might otherwise lead to illicit unions, unclaimed children, 
and, at worst, a social anarchy bred by unregulated sexual contacts. Le- 
gal discourse on desire focused, then, not only on the power of desire, 
but also on the ways in which sexuality could be regulated, reproduction 
could be controlled, and transgressions of the rules for sexuality and re- 
production should be punished. 

The sexuality the muftis sought to tame was a sexuality that they had 
had a hand in creating, for “sexuality is constituted in society and his- 
tory, not biologically ordained.” Indeed, despite the enduring sameness 
of the biological base of human sexuality, culture and history can pro- 
duce understandings of sex, and practices born of those understandings, 
that defy generalization about the nature of desire. Michel Foucault, by 
calling our attention to the major discontinuities between kinship-based 
systems of sexuality and the modern systems of sexual categorization and 
stratification, alerts us to the chasm that may separate our views of sexu- 
ality from those of the legal discourse of—in this case— Ottoman Syria 
and Palestine.} Jeffrey Weeks has pointed out, for example, that in “the 
historical variability and mutability of sexual identity in general...a 
‘homosexual’ (or indeed a ‘heterosexual’) is a relatively recent phe- 
nomenon, a product of a history of ‘definition and self-definition’ that 
needs to be described and understood before its effects can be unrav- 
eled."^ Our ways of describing and understanding human sexuality, then, 
may not serve us well as a framework for exploring the muftis’ ap- 
proaches to sexuality, however much they necessarily inform the ques- 
tions we ask and the ways in which we interpret the answers. 

Indeed, the muftis reflected and elaborated notions of sexual desire 
that strike us as “different”: they did not strictly differentiate between 
heterosexual and homosexual desire, they acknowledged the sexuality 
of young children, and they assigned the sexual urge an almost obses- 
sive and uncontrollable power. Though the familiar and deeply rooted 
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Western view of sex as a negative, destructive force was not entirely lack- 
ing, we must not assume that the equation of sex with sin and the appo- 
sition of the spiritual and the sexual were therefore present. On the con- 
trary, the muftis accorded desire a central and well-integrated place in 
their understanding of human character, however wary they were of its 
potential for creating social disturbance. 

The muftis’ approach to the control of desire was linked, of course, 
to their understanding of the nature of that desire. The sexual urge was 
held to be powerful and universal, certainly not a candidate for reform 
or elimination. The control of sexuality, then, could not be based on at- 
tempts to reshape the sexual urge per se; rather, social constraints had to 
be such as to ensure that desire did not wreak disorder, but instead would 
be channeled in socially useful directions. The promarital position of the 
muftis was one mechanism for turning desire to the purpose of social sta- 
bility, but they also adopted and elaborated a number of other legal doc- 
trines that gendered space in such a way as to erect barriers to extra- 
marital contact between men and women. And, if prevention failed, the 
muftis were prepared to discuss in some detail the proofs and punish- 
ments pertaining to sexual transgressions. 

Control of sexuality was exercised not only to minimize social con- 
flict, but also, and above all, to oversee reproduction. The identity and 
paternity of children were key components of a strongly patrilineal fam- 
ily and a social system in which the patrilineal family undergirded most 
political and economic arrangements. In the context of such a kin-based 
system, the discourse of the muftis discussed sexuality as the determinant 
force in reproduction, largely because of the importance of establishing 
the legitimacy, and therefore the social identity, of any child produced 
by a sexual union. The legal discourse therefore examined reproductive 
processes with an eye to establishing the paternity of a child, and the 
muftis were called upon to consider aspects of human sexuality and re- 
production that may strike us as not so dissimilar from modern under- 
standings as we might have expected. At the same time, however, they 
grounded their arguments on issues of descent, on legitimating (or dele- 
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gitimating) the offspring of a sexual relationship. They were, then, in the 
final analysis, the bestowers of birthright in a society where paternity es- 
tablished the familial identity, and therefore the class, status, and social 


networks, of any new member of society.’ 


DELINEATING DESIRE 


The muftis viewed sexual desire from a distinctly male vantage point. 
Though they did not deny female sexuality, their fatwas focused on the 
power of male desire and the temptations that beset men at many a turn. 
The basic legal doctrines they had inherited differentiated male and fe- 
male sexuality in seemingly unalterable ways. The male need for sexual 
activity and variety was recognized, in the law, in the permission granted 
to men to be married to as many as four women at one time—but women 
were not permitted a parallel privilege. The muftis did not comment 
much on polygyny: though it was clearly permitted, it was circum- 
scribed, as we have seen, by the requirements of providing a suitable 
mabr in every marriage arrangement and of lodging and supporting all 
wives in the prescribed manner. The paucity of discussion suggests that 
the practice was neither widespread nor much contested. The muftis did, 
however, enforce the limits set by the law: should a man with four wives 
take yet another bride, the new marriage was to be considered batil, null 
and void. Although the legal insistence on payment of mabr and full 
support to all wives put polygyny out of the reach of many, the legal ac- 
commodation of sexual variety for men openly reflected a discourse on 
the power of the male sexual drive. Women, through divorce and re- 
marriage, might have more than one licit sexual partner in a lifetime, but 
only men could enjoy several partners at once. 

Another form of sexual license that underscored belief in the vitality 
of the male sexual drive was the legal acceptance of slave concubinage. 
A man could have sexual relations with an unlimited number of slave 
women, so long as they were his personal property, and any issue of such 
relationships were his legitimate children, as legitimate as any children 
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born to a free wife. Again, the muftis had little to say about this privi- 
lege, except to point out that certain rules applied: a man could not, for 
example, keep two sisters as concubines at the same time, because sexual 
intercourse with sisters was forbidden, whether they were wives or con- 
cubines.? The muftis also recognized, and approved, the provisions men 
might make for the care of their concubines. A man could undertake for- 
mally to pay support (nafaqa) to his slave concubine, just as he might to 
a wife. He might also make legal bequests to his concubine to ensure that 
she shared in his estate, despite the fact that she would not otherwise be 
of his legally prescribed heirs.? Support of this sort was not required, 
however, and in legal doctrine a slave concubine was a sexual partner 
with few rights. As we shall see, it was only in her role as the bearer of 
legitimate children that she acquired even the minimal right of eventual 
manumission. Like polygyny, slave concubinage was expensive, and a re- 
alistic option for only a few. By making sex with multiple partners licit 
for men but not for women, however, the muftis elaborated a legal doc- 
trine that constructed male sexuality as a more active and demanding 
force than that of females. 

Likewise, any social interaction between a man and a desirable 
woman was fraught with sexual peril: a man was expected to attempt to 
have illicit sexual relations with any attractive woman with whom he 
might find himself alone. The muftis’ view of privacy between a man and 
a woman (kbalwa) was supposedly derived from two sayings attributed to 
the Prophet Muhammad: “A person should not be alone with a woman 
unless he is her mahram relative”; and “A man is not alone with a woman 
but that the devil makes a third."!? Indeed, the muftis worked from the 
legal presumption that a man and a woman left alone together would 
have sexual intercourse. The simple fact that a husband and wife had en- 
joyed privacy (kbalwa) was enough for a marriage to have been consid- 
ered consummated: privacy was equated with sexual intimacy.!! The 
contrary proved true as well: if a married couple had not been able to 
have khalwa because their house had an open door and anyone could 


walk in on them at any time, the marriage was not considered consum- 
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mated.!2 The approach to khatwa rested, of course, on an understanding 
that women as well as men had strong sexual urges: it was not the possi- 
bility of male sexual violence that rendered khalwa a danger, but, rather, 
mutual attraction. 

It was male desire, however, that occupied most of the muftis’ 
thoughts about sexuality. Sexual arousal outside of licit marriage was a 
constant risk of social life. In his discussion of the problem posed by the 
sabih, the mature youth whose prettiness called for the extension of his 
father's tutelage, Khayr al-Din depicted male desire not only as power- 
ful, but just as easily homoerotic as heteroerotic. In explaining why a fa- 
ther could continue to exercise control of a mature son, even to the ex- 
tent of preventing him from leaving home to seek knowledge, Khayr 
al-Din spoke to the havoc an appealing youth could wreak in even the 
most pious of circles: 


Abu Hanifa, may God bless him, used to put one Muhammad ibn 
al-Hassan, who was pretty [sabih], behind a pillar for fear of the eye’s 
betrayal. For if a boy reaches physical maturity and is not sabih, then 
he is judged a man, but if he is sabih, then he is judged like a woman 
and he is ‘ura (literally, genitals, i.e., that which evokes desire] 
down to his feet. . . . This means that men must not look at him with 
desire, but looking at him without desire is not bad. Therefore, the 
boy is not obliged to wear a veil, and in prayers he is like men. . .. 
According to legend, someone was seen in sleep [in a dream] and he 
was asked, *What did God do with you?" And he said, "He forgave 
me every sin I asked him to forgive except for the one sin I was 
ashamed to ask for his forgiveness for, and I was tortured for that 
sin.” He was then asked, “What was that sin?" He said, “I looked at 
a youth [ghulam] with desire." . .. A woman has two devils and a 
ghulam has eighteen. 


In his discussion of the sabih, Khayr al-Din presents us with a topogra- 
phy of male desire. First, the resonant name of Abu Hanifa is invoked: 
Abu Hanifa, the renowned Muslim scholar and teacher, the founder of 
Khayr al-Din's own legal school, used to fear that he could not control 
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his desires, that the sight of a radiant youth would stir him. All human 
beings, we surmise, even the most learned and pious, are subject to 
spasms of desire, and it is the wise among us who take the necessary pre- 
cautions. Second, an attractive male youth may arouse a man’s desire as 
easily as a woman might; his attractiveness, in fact, derives from his fem- 
inine appearance. Beardless and delicate, he is an honorary woman 
whose entire body, like a woman's, is a source of sexual excitement for a 
man. Unlike the attractions of a woman, however, those of the sabih are 
in the eye of the beholder. Men can look at him with or without feeling 
desire, because his seductive qualities are not inherent—he is not re- 
quired to wear a veil or absent himself from men’s prayers as women 
must. A woman’s sexual attractions, to the contrary, are an essential part 
of her being, always present and powerful, always to be guarded against. 
Perhaps because the sabib's appeal derives from his resemblance to a 
woman rather than from his own inherent sexuality, he is viewed as a 
more troubling temptation, and because men may or may not be at- 
tracted to him, the notion of voluntarism is introduced into the analysis. 
Moreover, a youth’s powers of sexual attraction can be nine times that of 
a woman; for some, then, the seductiveness of the young man is no pale 
imitation of a woman’s charms but rather stirs a passion far beyond 
anything a woman might kindle. There is no sense here, however, that 
heterosexual and homosexual desire are distinct impulses. Any man may 
desire a boy just as he desires a woman; the radiant youth, like the 
woman, must be safeguarded because of his appeal to most men. The 
notion that “‘lust in the heart,’ to which all men are susceptible, is 
as likely to be stimulated by boys as by women” was a standard assump- 
tion in the Arabic literary tradition, and one no doubt familiar to the 
Ottoman-period jurists.!^ Khayr al-Din was dealing here, then, with a 
form of desire considered neither marginal nor unnatural. 

Sexual desire was seen as part of the male condition, among even the 
great and the pious. It was ubiquitous and troublesome, and a man must 
devise ways to avoid situations where his passion might be roused, as it well 


might be by the sight of an attractive woman or comely youth. But why 


Sexuality and Reproduction / 155 


must a man guard against desire? Khayr al-Din invokes the question of sin 
and divine sanction in a peculiar way. The story of God’s punishment of 
desire is told as a “legend” or unauthenticated account of a dream: it thus 
stands at a double remove from the verifiable. By recounting the story, 
Khayr al-Din raises the issue of desire as sin, but leaves his reader in doubt 
about whether desire in and of itself is sinful. The rest of the fatwa, in its 
emphasis on the social disturbances produced by desire, for example, the 
possibility of distraction from the work of teaching and learning, suggests 
on the contrary that it is the results of desire that constitute the greater 
problem, not any inherent moral failing in experiencing desire itself. 

Sexual desire, as a normal part of the male constitution, was thought 
to make its appearance early. The muftis assumed that boys began to ex- 
perience desire in their youth, usually before they reached puberty. A 
prepubescent boy could consummate a marriage, so long as he was a mu- 
rahig, “one capable of having sexual intercourse with someone like him, 
whose instrument moves, and who desires sexual intercourse.” A boy or- 
dinarily developed these abilities and desires, the muftis said, at age ten.!5 
Here the birth of sexual desire is linked not to full-blown puberty, but to 
the ability to have an erection and therefore to consummate a marriage. 
A ten-year-old boy was expected not only to be physically able to have 
sexual intercourse, but also to feel the sexual desire that would make him 
want to do so. This did not mean, of course, that prepubescent boys were 
married off as a rule; on the contrary, the marriage contracts registered 
in the Islamic courts rarely record a minor groom.!$ Still, sexual desire in 
boys as young as ten was considered the norm, even if child marriage did 
not appear to be an accepted channeling of that desire. 

The question of sexual desire was posed quite differently for girls. 
The muftis did not assess female readiness for sexual intercourse in light 
of a girl’s desire or active capabilities, but rather asked whether or not 
she could “support intercourse.” If a prepubescent girl ran away from 
her husband out of fear and sought refuge in her father’s house, she must 
be returned to her husband if she is “ready for intercourse.” Her own 


desires, and in this case her signaling of an active distaste for sex, did not 
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enter into the deliberations. Indeed, a girl’s readiness was decided en- 
tirely on the basis of her impact on male desire, not her own experience 
of desire. Sometimes the issue was clear, as in the case of a six-year-old 
girl who was deemed too young to be an “object of desire."!? At other 
times the muftis were called upon to establish guidelines for determin- 
ing when a girl seemed ready, as we saw in the chapter’s opening fatwa, 
in which Khayr al-Din assigns to the qadi the task of assessing a girl’s 
ability to “support intercourse” by studying her physical appearance or, 
if that is inconclusive, by relying on the opinion of delegated women.!? 
It is the girl’s shapeliness that signals her availability as a sexual partner, 
not her desires. The judge can ascertain her readiness simply by looking 
at her, because it is his desire, not hers, that determines her readiness for 
sexual activity. He might turn the decision over to women who could in- 
spect the girl more closely, but the criteria they would use would be male 
criteria. They would look for the physical attributes that stimulate male 
desire, that make her literally an “object of desire.” The girl’s wishes are 
not relevant, and the subject of female desire is not broached. 

Although the muftis did not deny the existence of female desire, they 
clearly did not find it a central concern. They discussed desire entirely 
in male terms. The awakening of desire in boys found its parallel in girls 
in the process of becoming desirable. The maps of desire are male maps, 
outlining the powers of male desire, the early interest in sex, the fluidity 
of the sexual object. They are also maps drawn not for the purpose of 
categorizing or stigmatizing sexual identities or behaviors but rather for 
devising controls. Unregulated desire was seen as posing real threats to 
the stability and harmony of a society where so much of social, eco- 
nomic, and political life was based on kin ties. The power of desire could 
not be changed or subverted, but it could be controlled. 


CONTROLLING DESIRE 


One way to control sexual desire was to eliminate situations in which il- 
licit relations might develop. An unsupervised visit between a man and 
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a woman who were neither husband and wife nor mahram relations was 
not a good idea. al-‘Imadi took a narrow view of the circumstances un- 
der which such contact might be permitted: 


Question: A man entered the house of an unrelated woman 

and was alone with her, on the pretext that he was her legal agent 
[wakil] representing her interests. Her father forbade him [entrance]. 
Can the father forbid this, and are the man’s pretenses of no 
consequence? 

ANSWER: Yes... being alone with an unrelated woman is forbidden, 
unless she is in debt and has fled the law [become an outlaw], or if 
she is old and deformed, or if there is a screen between them.?° 


It was only the woman whom age or illness had rendered totally unap- 
pealing or who was hidden from view that a man could be trusted with. 
Moreover, the woman who had defied the authority of the law was 
treated as a special case; as an outlaw, she was no longer a member of the 
community, and thus the rules of behavior concerned with the regula- 
tion of relations among members of the community no longer applied. 
Apart from these almost trivial exceptions, a man and a woman should 
not be alone together, even for legitimate business purposes. 

Khayr al-Din dealt with a similar question regarding a man’s intru- 
sion upon an unrelated woman. When a man entered his sister’s hus- 
band’s house without the permission of his brother-in-law, he intruded 
upon his sister’s co-wife, a woman unrelated to him. Such entry without 
permission and intrusion were illegal, and punishable by ta zir, the qadi's 
discretionary punishment! A man could not enter another's house in 
his absence and without his permission, and the crime of trespass was 
strongly linked to the problem of contact with the unrelated women who 
might live in the house. Furthermore, it was the husband, as in Khayr 
al-Din’s fatwa, or the father, as in al-‘Imadi’s fatwa, who could, and 
should, act to ensure that the women under his protection would not be 
at risk of contact with unrelated men. 

There were some-clear limits, however, to male authority. A mature, 


unmarried young woman whose parents and grandparents were deceased 
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could choose to live where she wanted. If her paternal uncle wanted to 
assert his authority and take her under his tutelage, he had to argue that 
she ran a real risk of being “corrupted” in her present situation. Other- 
wise, he had no right to tell her where or how to live.?? Men were styled 
the protectors of women—but only of those women for whom they had 
clear legal responsibilities, such as their wives and daughters. 

Nor was proper female behavior viewed by the muftis as synonymous 
with seclusion. A young woman who was to be “taken in hand” by her 
mother might still run errands to neighborhood shops.?? In fact, none 
of the muftis evince any marked preference for total female seclusion 
from public space. The avoidance of one-on-one contact was to be 
achieved by having both men and women honor the rule that they avoid 
being alone together. If women wished to seclude themselves they 
should be accommodated, but seclusion was not prescribed. A secluded 
woman (mukhaddara) was excused, for example, from coming to court 
in person. She might give indirect testimony in court by giving her tes- 
timony to two trustworthy men, who would then deliver it before the 
judge, and she could use an agent to bring a claim to court or to defend 
her.?* The courts were thus expected to adjust their procedures to the 
specia] needs of a secluded woman, but they were not, by the same to- 
ken, in any way told to discourage the nonsecluded woman from com- 
ing to court. 

Indeed, women often came in person to the Damascus, Jerusalem, 
and Nablus courts to press claims, to transact business, or to testify. 
Some women, especially in the more conservative Jerusalem venue, 
would come to court veiled, and male witnesses would be required to 
confirm their identity in front of the judge. Most often, however, they 
appeared dressed in ways that made their identity clear to the judge. The 
secluded lifestyle was known and accommodated, but it was by no means 
universal or even, apparently, very widespread: women were much more 
likely than not to appear in court when a case concerned them. 

The muftis also allowed the qadis a certain flexibility in interpreting 
the prohibition of contact between unrelated men and women. Khayr al- 
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Din dealt with the problem of such contacts in the context of his com- 
munity’s taboo against women’s presence in a cemetery. 


Question: There is a woman who died and she had no mahram rela- 
tives. Who should bury her? 

Answer: Her [male] neighbors, righteous ones, should bury her. 
And women should not enter the tomb to bury her, because the 
touch of an unrelated man can fall on a woman's robe when it is 
absolutely necessary, after death just as during her lifetime.?5 


Here, the custom of prohibiting wornen from entering a cemetery came 
into conflict with the problem posed by unrelated men touching a 
woman's body. Faced with this choice, Khayr al-Din opted to allow men 
to handle the woman's body as a practical necessity. Khayr al-Din also 
suggests, though he does not elaborate, that there are other times when 
such contact is acceptable, presumably in instances where the basic 
needs of the community and its citizens so dictate. In this show of flexi- 
bility on issues of sexual segregation and seclusion, the muftis did not 
hang the control of desire's harmful consequences entirely on the re- 
moval of women from male space. One rule, however, was made clear: a 
man and a woman should not be alone together; it was up to both men 
and women, and to no small extent to a woman's father or husband, to 
make certain that opportunities for the play of desire did not arise. 
Another approach to the control of desire was the imposition of 
heavy sanctions for transgressions of the rules for sexual relations. It 
was unlawful sexual intercourse, and not sexual preferences and prac- 
tices, that occupied the attention of the law and the muftis. In other 
words, it was acts of rape and consensual sexual intercourse between a 
man and a woman who were not husband and wife, acts that could result 
in illegitimate births, that were soundly condemned and criminalized, 
not the acts of sexual “deviance” so stigmatized in the modern era. It was 
not that homosexual acts were explicitly condoned; they were simply not 
discussed much at all. By contrast, the muftis were forceful and even stri- 


dent in their condemnation of heterosexual transgressions, though they 
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also trod lightly where the issue of evidence and punishment was con- 
cerned. 

Strictly speaking, the rape of a woman other than one’s own wife was 
a form of zina’, unlawful intercourse, and it was punishable, if proved, 
by the severe badd penalty of death by stoning. Like all forms of unlaw- 
ful intercourse, it was considered a crime against religion, and punish- 
ment was a right of God. No negotiated settlement was possible.?5 The 
rules of evidence and punishment allowed the muftis a certain flexibility, 
however, in dealing with specific cases: 


Question: There is a zzubsan criminal who kidnapped a virgin and 
took her virginity. She fled from him to her family and now her se- 
ducer wants to take her away by force. Should he be prevented, and 
what is required of him? 

Answer: Yes, he should be prevented [from taking] her. If he 
claimed shubha [judicial doubt], there is no badd punishment but he 
must [pay] a fair mahr. If he did not claim shubha, and admission and 
testimony prove [his actions], the specified badd punishment is re- 
quired: if he is mubsan, then he is stoned; if not, he is flogged. In the 
event the badd penalty is canceled, a mabr is required.?? 


Khayr al-Din here outlined his approach to the question of rape. First, 
the rape did not establish any recognized relations between the man and 
the woman: the rapist had no right to demand the return of his victim. 
Second, the crime of rape was a form of unlawful intercourse for which 
there were prescribed add punishments. A mubsan, or person who had 
already consummated a marriage and then had unlawful intercourse with 
someone else (whether consensual or not), receives the most severe pun- 
ishment, death by stoning; but if the perpetrator had never been married, 
the law required the lesser but still severe and potentially lethal punish- 
ment of flogging. Third, the court had to have received either the con- 
fession of the accused or the legal testimony of others, who, in the case 
of unlawful intercourse, had to number no fewer than four male eye- 
witnesses. So far here, Khayr al-Din has not strayed from the straight and 
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narrow of the legal tradition. Fourth, however, a wild card appears: the 
perpetrator will be given an opportunity to claim shubha, that is, to argue 
that the act he committed resembled a lawful one so closely that he had, 
in fact, acted in good faith. The claim of shubha in this instance could be 
based only on the notion that the accused thought he had contracted a le- 
gal marriage with his victim and had acted on that assumption. The doc- 
trine of shubha had no doubt been designed to deal with the problems 
posed by defective marriages: if a man thought that he had contracted a 
valid marriage, it would be unjust to punish him severely for unlawful in- 
tercourse. Instead, if the putative marriage were discovered to be invalid, 
he would be allowed to compensate his sexual partner by paying her the 
equivalent of a mahr. Khayr al-Din was ready to accept the claim of shubha 
at face value, thereby canceling the hadd punishment in favor of com- 
pensation to the victim in the form of the equivalent of a “fair mabr.”?8 

Such use of the concept of shubha was not altogether an innovation. 
Hanafi jurisprudence had long held that certain kinds of unlawful sexual 
intercourse “resembled” licit relations closely enough that hadd punish- 
ment was not appropriate. If a man had sexual relations with a slave 
owned by his wife, mother, or father, for example, or with a woman he 
thought he had married legally even though the marriage was not valid, 
some Hanafi jurists had ruled that he could escape badd punishment.?? 
What does seem something of a departure here is Khayr al-Din's very 
liberal use of shubha, his willingness to extend a very broad benefit of the 
doubt in some rather suspicious circumstances. 

This concept of shubha allowed the muftis to convert the usually dra- 
conian punishment for rape into the relatively mild requirement of an 
indemnity. In the various cases they considered—most involving the 
willful abduction and rape of minor or virgin girls—the mufts strain our 
credulity by repeatedly accepting the claim of shubha, despite the fact 
that the actions of the accused are clearly described as “abduction” and 
intercourse with the use of “force.”3° Rape was clearly a criminal act, but 
punishment was routinely muted by the legal fiction of shubba. We can- 
not know with certainty why the muftis allowed virtually every rape case 
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they considered to be treated as a matter of indemnifying the victim. 
They may have been advising a court system in which the judges had no 
sure means of implementing badd punishments, and thus preferred to 
deal in indemnities whenever remotely possible. They may have felt 
that, in the case of rape, the victim was better served by receiving sub- 
stantial material compensation than by knowing that the rapist would be 
physically punished, especially in light of the fact that the law was vague 
concerning whether the victim of a rape might also be found guilty of 
zina’. Perhaps they calculated that, given the difficulties involved in 
proving unlawful intercourse, the path of shubha offered a kind of plea 
bargain that benefited the victim as well. And it may be, of course, that 
they thought the crime of rape not sufficiently serious for its perpetra- 
tor to merit death. In any event, the common use of shubba shifted the 
meaning of the punishment away from an expiation owed to God, and 
toward compensation owed a victim. 

We must also ask if the muftis, in commuting badd punishment to in- 
demnity, were following the lead of Ottoman criminal law. As Uriel 
Heyd has shown, as late as the early seventeenth century the judges in 
the shari‘a courts were exhorted by the Empire to administer justice and 
punish criminals “in accordance with the noble shari‘a and the exalted 
kanun.”3! The various and evolving Ottoman criminal codes (kanun) au- 
thorized the Islamic judge to fine a perpetrator of simple zina’ in lieu of 
applying the badd penalty of the shari‘a, but in the case of forced abduc- 
tion and rape, whether of a woman, a girl, or a boy, the criminal code 
prescribed castration of the guilty. We cannot be sure of the extent to 
which the muftis and qadis of seventeenth- and eighteenth-century Ot- 
toman Syria were fully cognizant of the various provisions of the code, 
for they did not call upon the criminal code to justify legal decisions, nor 
did they mention the code’s penalty of castration as a possibility. And, 
indeed, their invocation of shubha and the imposition of a payment 
equivalent to a mahr to be made to the victim make no appearance in the 
Ottoman criminal codes. The deliberations of the muftis in cases of rape 


thus tend to support Heyd’s view that “in the course of the seventeenth 
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and eighteenth centuries the Ottoman Criminal Code was gradually dis- 
carded as a source of penal law, and finally completely forgotten,"?? if in- 
deed the code ever guided the pens of the Syrian and Palestinian muftis. 

Only once did Khayr al-Din call for harsh punishment, by beating or 
execution, of a rapist, curiously enough one who had kidnapped his vic- 
tim and then “married” her in an extralegal village ceremony before he 
had intercourse with her.?? In this case, his ire seems to have been driv- 
en chiefly by the way in which some peasants were taking the law into 
their own hands by circumventing the legal requirements for marriage 
and sexual intercourse, a crime against God and the community that de- 
served the full weight of hadd punishment. 

Accusations of rape, however, were not often brought to court. In one 
of the few cases found in the court records, a woman named Khadija bt. 
al-sayyid “Abd al-Hadi, from a village near Damascus, related a tale of 
rape. She told the court that some six months previously she had gone 
to a house to bake her bread, and the owner of the house, Muhammad 
b. al-sayyid Yasin, had raped her, taking her virginity. After the rape, he 
married her with an appropriate mahr. Then, two weeks before Khadija 
came to court, he had divorced her. Muhammad, for his part, denied the 
rape by swearing that he had married her before intercourse took place, 
and his sworn denial took precedence over her testimony, in keeping 
with the rules of procedure.3+ The judge therefore ruled that the only 
outcome of this case was the confirmation of the termination of their 
marriage by divorce, and the husband’s obligation to pay her the balance 
of her mahr: he paid half of the balance, ten ghurush, on the spot, and ac- 
knowledged his debt to her of the remaining ten ghurush.}5 

Why did Khadija bring an accusation of rape to court six months af- 
ter its occurrence? Perhaps, in the wake of her divorce, anger had 
spurred her to attempt to procure for her ex-husband the punishment he 
deserved for his crime. Perhaps she hoped to be awarded some addi- 
tional compensation. In either case, she was to be disappointed. With- 
out witnesses to the rape, her accusation was effectively deflected by her 


ex-husband’s sworn denial. Even if Muhammad had not denied the rape, 
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he had already, by pledging a fair mahr, given her the compensation that 
the judge, following the lead of the muftis, was likely to have required. 

The dearth of similar cases in the court records suggests that kidnap- 
pings and rapes, if they occurred, were rarely brought to the attention of 
the Islamic court. Indeed, many of the fatwas dealing with such crimes 
made it clear that in the eyes of the muftis it was in the village and among 
the peasantry that rape and forced marriage were seen as social prob- 
lems. We cannot, of course, rule out an urban bias here that might have 
led the ulama’ to exaggerate the moral laxity of the rural setting. Still, 
such events probably did occur more frequently as one moved farther 
away from the urban centers, where the Islamic courts and jurists more 
assiduously upheld the law. And it was, moreover, the inhabitants of the 
rural areas who would be least likely to resort to an appeal to a distant 
urban court. 

Consensual sexual intercourse between a man and a woman who were 
not married to each other was the other form that zina’ might take. In 
the case of two consenting adults, the badd penalty would be imposed not 
only on the man, as it would in the case of rape, but on the woman as 
well. Under the Ottoman Criminal Code, the hadd penalty of flogging 
and stoning could be replaced by fines, calibrated by both the wealth and 
marital status of the perpetrators, to be paid by both partners to the 
state.36 But the muftis once again took a different course here, avoiding 
both the hadd penalties and the payments into official coffers in favor of 
compensation in the form of a mahr to be paid by the male partner to 
the female. They reasoned that the doctrine of shubha applied equally 
well to consensual sexual relations, and the remedy of a compensation 
could be applied if a claim of shubha were made. 

In point of fact, however, prosecution of this form of zina’ does not 
appear to have been a major concern of the muftis. Surely the rules of 
evidence, requiring four male eyewitnesses to prove zina’, or four sepa- 
rate confessions on the part of the guilty parties, acted to discourage ac- 
cusations. Testimony by witnesses that a man had confessed his zina’ to 
them was not sufficient: either they had to have witnessed the act or the 
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man had to have confessed it directly to the court)? Furthermore, any 
formal accusation that was not followed by a finding of zina’ made the 
accuser liable to a charge of qadbf, the false accusation of zina’, a hadd 
crime punishable by flogging. If a muhsan, in the sense of a free person 
who had never been found guilty of unlawful intercourse, were so ac- 
cused, and no guilt was found, the man who accused the »ubsan of zina’ 
would find himself receiving the punishment for false accusation.99 Even 
insults that only implied zina’, such as calling another a “son of a forni- 
cator," a “ son of fornication,” or other such insults that slurred his ori- 
gins, could result in punishment for false accusation if the parents of the 
one so insulted (who were of course at the heart of the insult) wished to 
demand a trial.?? Most of the fatwas dealing with zina’ focused, indeed, 
on the pitfalls associated with bringing accusations. 

Nor did the spouse or other family members enjoy any special re- 
sponsibility under law to report, judge, or punish zina’. A husband could 
not conclude, for example, that his wife had committed zina’ if he found 
her “deflowered” on their wedding night. 


Quzstion: A man consummated his marriage with his virgin legally 
major wife, and then claimed that he found her deflowered. He was 
asked, “How was that?" And he said, “I had intercourse with her 
several times and I found her deflowered." What is the legal judg- 
ment on that? 

Answer: The judgment is that all of the abr is required, and it is 
fully and entirely incumbent on him. Her testimony on her own vir- 
ginity [is sufficient] to remove the shame. And if he accuses her 
without [evidence], he is punished and his testimony is not accepted, 
as is her right. If he defamed her with a charge of zina’, he must now 
make a sworn allegation of zina’ if she so requests, [and take the 
consequences]. Such is the case, and God lmows best.*? 


In this fatwa and others like it, the right of the husband to judge whether 
or not his supposedly virgin wife had previously committed zina’ is 
strenuously denied. It was her testimony, not his, that established her 
virginity. By offering such testimony, he had slandered the woman and 
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for that offense alone was at risk of discretionary punishment (ta zir). 
Furthermore, and at much graver risk to himself, he would have to be 
prepared to make a formal accusation of zina’, after which the prescribed 
punishment for false accusation would no doubt be his lot. The other 
muftis agreed: a man could not slander his wife on the basis of his expe- 
rience on his wedding night. He had no right to voice or act on any con- 
clusions he may have reached about her sexual history, unless he could 
meet the required standards of evidence for proof of zina’.*! Nor did a 
brother have any special responsibility in the discovery or chastisement 
of a sister suspected of zina’; it was not up to the brother, as brother, to 
seek justice for his sister's sexual transgressions. 

In denying family members, specifically a husband or brother, any 
defined role in the punishment of women for sexual crimes, the muftis 
were adhering to the doctrine that unlawful intercourse was, as we have 
seen, a crime against religion, not an offense against one’s relatives. 
The accuser in a case of zina’ was any Muslim who had witnessed the 
crime, or who had evidence backed by four witnesses that such a crime 
had been committed. The muftis took a clear position here against so- 
cial customs that assigned fathers, brothers, and husbands the role of 
enforcer of female sexual behavior. Men could guard their female rela- 
tives, especially minors, against involvement in situations that might 
lead to improper sexual contact, but an actual instance of sexual inter- 
course outside of marriage was a crime against religion: rigid rules of 
procedure and evidence did not allow for any special family role and, 
furthermore, implicitly condemned any unilateral family move to pun- 
ish those presumed guilty. This does not mean, of course, that matters 
of sexual behavior were always, or even often, handled by the courts 
and according to the law. The wording of the fatwas suggests, on the 
contrary, that the muftis were engaged in a rearguard action so far as 
the issue of family policing and punishing of sexual activity was con- 
cerned. The fact that very few cases concerning zina’ ever came to the 
court also supports the idea that the problem of illicit sexual activity 
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was usually handled by families or communities and remained, at least 
in practice, largely unknown to, and outside the jurisdiction of, the Is- 
lamic courts. 

In short, the law and the muftis criminalized desire only when it led 
to the act of sexual intercourse outside of marriage. Even then, the law 
concerning zina’ made actual prosecution of offenders very difficult, 
and encouraged the muftis to develop the doctrine of shubha in ways 
that effectively subverted the imposition of corporal badd punishments 
and replaced them with indemnification. The focus on illicit hetero- 
sexual intercourse persisted, however, reflecting an overriding concern 
about the problems of offspring of uncertain lineage. Sexuality was 
both criminalized and problematized primarily because of its pro- 
creative potential. An important part of the discourse on sexuality thus 


focused on issues of reproduction. 


REGULATING REPRODUCTION 


Much of the muftis’ discussion of sexual matters dealt directly with is- 
sues pertaining to the legitimacy (or illegitimacy) of children born of a 
sexual union. As they discussed sexuality and sexual intercourse— 
whether in the context of a licit marriage, a master-slave relationship, or 
an illicit liaison—their overriding concern was to clarify rules for estab- 
lishing the paternity, and thus the identity, lineage, and rights of any 
child born of that relationship. Procreation was not the only raison 
d'étre of sexual intercourse, but it was always a potential outcome, one 
with profound consequences in a kin-based system. Children were born 
with certain entitlements and a future access (or lack of access) to wealth 
and power, all based largely on their family ties, and in pondering issues 
of sexuality, it was intercourse in its role as the ultimate creator of such 
ties that consumed most of the muftis' attention.9 

Within a legal marriage, a man was presumed the father of any child 
born to his wife, so long as the birth took place at least six months after 
the time of the marriage. Indeed, even if he were to deny that the child 
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was his, the child was his legitimate heir, and he was required to assume 
his fatherly duties of support.“ Only in the event that his wife had com- 
mitted zina’, and the crime had been legally proved, could he deny a 
child born six months or more after he had consummated the marriage. 
Paternity, at least within the context of legal marriage, was not a ques- 
tion of volition: the children of a marriage belonged to the father, 
whether he claimed them or not. 

The question of children born after the termination of a marriage, the 
termination brought about either by the husband’s death or by divorce, 
was slightly more complicated. Over time, the muftis elaborated a set of 
legal rules that helped establish the paternity of a child born after a mar- 
riage was ended. The linchpin of this system was the “dda, the statutory 
waiting period following a divorce or a husband’s death during which a 
woman was not allowed to remarry. In the wake of a divorce, the ‘dda, 
as we have seen, was to last until three menstruations or, in the absence 
of menstruation, three months had passed; a widow was supposed to wait 
for four months and ten days. Should the woman prove to be pregnant 
during the “dda, then the waiting period was extended to cover the du- 
ration of the pregnancy, and the baby was presumed to have been fa- 
thered by her former husband. A husband’s denial of a child was not ac- 
cepted so long as the mother testified that she was indeed pregnant by 
her ex-husband.’ These rules, when followed, eliminated all dispute 
about paternity. 

One of al-"Imadi's fatwas demonstrated what could happen when peo- 
ple did not adhere strictly to the specified procedures: 


QuzsrioN: A man died, leaving his wife, and she passed a waiting 
period after his death of more than two months [but not three] and 
did not appear to be pregnant. Then she married a man and lived 
with him for a month and a half, and it became evident that she was 
pregnant by her first husband. Is the [new] marriage null and void 
[batil] or not? And if it is null and void, and there was intercourse, 
should the dower which [the new husband] paid her and what he 
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spent in nafaqa and other things be returned [to him]? Is there a 
penalty for the wife, or not, if she did not know she was pregnant? 
Answer: The marriage is null and void and they are separated. He 
does not get what he paid to her nor is what he spent on her re- 
turned. [But] there is no penalty for the groom or the bride if she 
swore that she did not know she was pregnant.*é 


The widow's failure to pass the ‘dda as prescribed after the death of her 
husband had resulted in the precise situation the ‘dda was designed to 
prevent: a potential confusion about paternity. In this instance, the ques- 
tion of paternity was settled summarily: the pregnancy became evident 
some three and a half months after the first husband's death and thus fell 
within the period of a widow’s ‘dda. The pregnancy also required that 
the 2dda be extended, and thus rendered the second marriage void, be- 
cause it had been initiated during a waiting period. Although the woman 
had surely been aware that she was remarrying too soon after the death 
of her husband, and thereby violating her ‘dda, the mufti did not find 
this a punishable offense, so long as she could swear to her ignorance 
about her pregnancy. It was the pregnancy, not the violation of ‘dda as 
such, that had precipitated legal action and resulted in the cancellation 
of the marriage. The second husband, having enjoyed conjugal rights, 
however illicit they turned out to be, did owe his putative wife the dowry 
and support connected with a consummated marriage. As far as the mufti 
was concerned, the honoring of a wife's marital rights and a clear attri- 
bution of paternity were the desirable outcomes of this case. 

Indeed, most of the fatwas that dealt with the violation of “dda fo- 
cused on a paternity issue rather than on the violation itself. Elsewhere, 
al-"Imadi spelled out the rules for determining paternity in these cases. 
If a woman remarried during her waiting period and then bore a child 
less than two years from the time of divorce or her husband's death and 
less than six months from the time of the second marriage, the child was 
the offspring of the first husband. If, conversely, she gave birth more than 
two years after the termination of her first marriage and more than six 


months after her second marriage, the child belonged to the second hus- 
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band." Again, the concern was all for the lineage of the child, not the 
violation of the waiting period. A woman who failed to observe the 
proper waiting period was put on notice that she ran the risk of produc- 
ing a child who might “belong” to her former husband. 

The “dda thus served as a means for ensuring that the paternity of a 
child born in a licit marriage could not be disputed. In tying the “dda of 
a divorcée to a woman's biological rhythms, the law also placed a certain 
power in the hands of the woman herself, who alone could testify to her 
menstrual cycle. 


QuzsTioN: There was a woman whose husband divorced her thrice 
after consummating the marriage, and after a period of three months 
in which she menstruated three times, she married another [man] 

in a legal marriage after she had sworn [that she had completed] 

her waiting period. Her divorced husband contested that and 
accused her of lying about the end of her waiting period. Is her 

oath accepted? and the former husband's protest denied? and her 
marriage legal? 

Answer: Yes.8 


À woman was empowered, within the limits of the feasible, to define 
her own waiting period, and it was her word, not that of her husband or 
others, that determined when the waiting period ended. A woman who 
was known to have irregular menstrual periods, for example, could also 
testify to the completion of three menstrual cycles, and her testimony 
would be accepted, so long as a reasonable period of time had passed. 4° 
The rules for establishing paternity in the wake of a divorce, then, re- 
moved most volitional elements: a man could not choose whether or 
not to acknowledge a child born to his wife or ex-wife; and a woman was 
granted some limited freedom of maneuver, in the sense that she might 
shorten or extend a waiting period in order to establish paternity 
unequivocally. 

In a master-slave relationship, the issue of paternity was treated very 


differently. A master had sexual access to any slave woman he personally 
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owned, and concubinage was a practice accepted and regulated by law. 
A slave woman who had sexual intercourse with her master was no dif- 
ferent, juridically speaking, from any other slave: if she were not already 
pregnant, she could be sold or married off by her master and, unless she 
had been manumitted, her subsequent children were born slaves. If, 
however, a slave woman became pregnant by her master, and her master 
acknowledged that the pregnancy was indeed by him, the woman as- 
sumed permanently the status of an umm walad (mother of a child). 
Should the pregnancy have ended in the delivery of a child, that child 
would be born free and legitimate, equal in all ways and all rights to any 
child fathered by the man via a free wife. Even if the pregnancy ended 
in miscarriage or stillbirth, the woman retained the title of umm walad, 
with its associated privileges.’ 

An umm walad could not be sold, and upon the death of her master 
she would be manumitted automatically. If her master freed her, she 
would be required to pass a waiting period of three menstrual cycles or 
three months, a period analogous to that of a free wife, before marrying. 
In other respects, however, the umm walad was clearly a slave: she was 
her master’s property and had no right to contract a marriage, for ex- 
ample, without her master's permission.5! The possibility of bearing free 
and legitimate children, who would take their place in their father's 
household and secure for their mother a future of probable freedom and 
material ease, must have made many slave concubines covet the status of 
umm walad. A woman could not assume, however, that her master would 
claim her child, and the law and the muftis left the matter entirely up to 
the master’s discretion. 


Question: There is a man who married an umm walad of “Zayd’s” 
after he [Zayd] had freed her. The husband had intercourse with her 
and then, some months after the intercourse, it appeared that she 
was pregnant. Both the master and the husband denied that the 
pregnancy was initiated by them. What is the legal judgment if she 
gave birth less than six months after intercourse with her husband or 
more than that [more than six months]? And, assuming that she was 
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pregnant at the time of the marriage and the master did not know, 
did he commit an offense or not? 

Answer: The denial of the master is legal under any circumstances, 
for it is explained in the books of our ‘ulama’ that without exception 
it is legal for a master to deny the child of an umm walad, whether 
she delivered in less or more than six months from the time of the 
marriage. As for the denial of the husband, it is not valid if she pro- 
duced [the child] six months or more after [the marriage]. If it was 
less [time], then his denial is valid. His denial does not prove descent 
from the master, and there is no offense committed by the master in 
this case, and God knows best.?? 


The establishment of paternity, then, worked quite differently in the 
master-slave relationship, for the master was free to deny any child 
born to his concubine regardless of presumptive circumstances. If a 
master refused to acknowledge a child he fathered, not only would his 
concubine fail to achieve wm walad status, but the child would be born 
a slave like his or her mother. Furthermore, if a man impregnated a 
slave whom he did not own personally, then the woman could not ac- 
quire umm walad status even if the man subsequently bought her and 
acknowledged the child.5? 

A man was not supposed to have sexual intercourse and sire children 
with a slave woman whom he did not own. Such an act was, theoretically, 
zina’ and therefore subject to badd punishment. The muftis, however, 
were willing to give the usual benefit of the doubt in these cases, and 
ruled out badd punishment so long as the “fornicator” later bought the 
slave woman.** Nor was it considered zina’ to have sexual intercourse 
with a slave woman owned by one's grandparent, parent, or wife. Al- 
though this was not licit sexual activity, it was met with a certain for- 
bearance, and the children born of such a relationship could be recog- 
nized as free and legitimate should the father wish to do so.55 

The bestowal of the mantle of legitimacy on the children of a slave 
woman was very much in the hands of the man who owned, or had se- 


duced or raped, her. A master could choose whether to incorporate the 
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children of his concubine into his household or relegate them to slave 
status. A man could even acknowledge children born to a slave owned by 
one of his relatives. The fact that the legitimacy of the offspring of slave 
women rested entirely on the volition of their masters underscores the 
extent to which the law ceded control over the reproductive activities of 
concubines to their masters. As the literal possessors of these women, 
slave-owning men could assert a level of patriarchal control over female 
sexuality that was unthinkable, at least in legal doctrine, in the context 
of a man’s marriage to a free woman. 

A certain volitional element also crept into the discussion of the le- 
gitimacy of a child conceived through zina’. We might expect that such 
a child would be clearly illegitimate, because he or she would have been 
conceived by an illicit liaison, by sexual intercourse with a woman who 
was neither a wife nor a concubine. The question was not, however, al- 
ways so clear-cut: 


Question: There is a male fornicator who wants to marry his 
female fornicator, who is pregnant by him. Is this lawful? 

ANSWER: Yes. And he is permitted to have intercourse with her and 
the child is his, and he must provide nafaqa.*6 


The notion that a man and a woman who had committed zina’ could 
subsequently marry and render the child of zina’ legitimate was also sup- 
ported by al-Tamimi, who approved of post-z/na' marriage and was 
ready to accept the child as the legitimate offspring of his or her father 
just so long as the marriage had taken place at least one month before 
the birth.’ The muftis further opined that these shotgun marriages 
should take place only between the parties who had the illicit liaison: a 
woman pregnant by zina’ should not marry anyone other than her im- 
pregnator, an identity that could be established, we may presume, only 
by the man's assertion or agreement that he had, indeed, had sexual 
intercourse with the woman in the pertinent time frame. At the same 
time, however, the child could not be legitimated if a formal accusation 
of zina’ had been made and proved, a development that likely would re- 
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sult, in any case, in a series of events that would have obviated the need 
to decide on legitimacy.5 

This tolerance of premarital sex, to the extent of recognizing a baby 
as legitimate even though it had undoubtedly been conceived well be- 
fore a marriage took place, was not always endorsed by later commenta- 
tors. Indeed, Ibn ‘Abidin, in his nineteenth-century comment on al- 
‘Imadi’s acceptance of the validity of marriage and the legitimacy of the 
offspring of two “fornicators,” felt constrained to add that the child was 
not legitimate under all circumstances. In fact, according to Ibn 'Abidin, 
it was only in the event that the child was born at least six months after 
the marriage that it could be considered legitimate? By applying the 
standard legal rule for the legitimacy of any child, Ibn “Abidin departed 
from the position of his eighteenth-century predecessors, which had al- 
lowed for a certain acceptance of premarital sexuality and its conse- 
quences, so long as it was followed by the marriage of the partners. 

In their concern for the regulation of reproduction, the muftis ap- 
peared to lean toward a flexible interpretation of the rules governing le- 
gitimacy. The issue of a legal marriage was almost always presumed le- 
gitimate, even if a husband denied that a child was his. In the case of 
illicit sexual intercourse, the offending couple was given ample oppor- 
tunity to confer legitimacy on any offspring simply by marrying up to a 
month before the birth of a child. Finally, the children of a slave concu- 
bine easily acquired full legitimacy if their father acknowledged them. 
There is, then, a marked preference here for establishing the legitimacy, 
and thus the family ties and social locations, of all children born in the 
community. Extramarital sexual relations were a crime against God, but 
the muftis’ interest in social harmony and stability once more led them 
to focus on the ways in which such relations could be transfigured, and 
thus result in children whose lineage and social position were not open 
to question. Male power over female sexuality and reproduction was 
elaborated by these legal doctrines: it was a man's acknowledgment of 
sexual intercourse with his slave or a man's admission of illicit inter- 


course and subsequent willingness to marry his lover that conferred 
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legitimacy on the child conceived outside of legal marriage. But within 
the context of marriage, male power was tempered by clear-cut rules of 
legitimacy that eluded, at least in the view of the jurists, all forms of 
extralegal patriarchal control. 


SEXUALITY IN THE COURTS 


The dramas of sexuality and reproduction in Syria and Palestine were 
rarely played out in court. With the exception of a very occasional com- 
plaint about sexual misconduct, usually made in the context of a claim to 
compensation, such as in the Damascus case mentioned above, the court 
was not the venue for the trial of zina’ or other sexual offenses, in any of 
their forms. Despite the fact that the muftis repeatedly lamented and 
condemned the prosecution and punishment of sexual offenses by fam- 
ily members, they do not appear to have been able to secure the juris- 
diction of the Islamic court over matters involving sexuality, especially 
the control of female sexuality. 

Abdul-Karim Rafeq found a signal exception to this pattern in the 
many court judgments in eighteenth-century Damascus against women 
of “bad actions and words.” At the request of plaintiffs from her neigh- 
borhood, a woman could be accused of “facilitating association with 
strangers,” a euphemism for prostitution, and be expelled from her quar- 
ter. Rafeq noted that, in the context of possible punishments for prosti- 
tution, such an approach seems rather “kindly,” and, indeed, it was the 
only action the Islamic courts took in the face of what seemed to him a 
burgeoning problem of prostitution in the city. By treating prostitutes 
as “mischievous persons” whose presence compromised the reputation 
of a neighborhood, the court neatly sidestepped all issues connected with 
the zina’ in which these women must have been engaged. 

We cannot be sure why the courts so infrequently handled cases that 
addressed zinza’ directly, but several explanations appear plausible. First, 
issues of sexuality and reproduction lay at the heart of a family-based sys- 
tem of social organization. A family’s ability to control female sexuality 
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was directly related to the acquisition of power and the preservation 
of family property by way of strategic marriage arrangements and the 
regulation of reproduction. The family’s drive to harness its members’ 
sexuality to the cartload of family interests could, and did, conflict with 
the jurists’ approach to sexuality as a natural and normal part of human 
existence, but one that needed special forms of control in the interests 
of community stability. The jurists elaborated rules—for social contact, 
for marriage, for sexual relations—that expressed their views on the mat- 
ter, and they also vested the responsibility for enforcing these rules in 
the Islamic courts. Families, however, proved unwilling to cede social 
power over sexuality. The muftis delivered fatwas that bemoaned high- 
handed and extralegal family maneuvers: families, they felt, should not 
judge or punish sexual transgressions. It is clear, however, from the very 
absence of litigation over sexual matters in the courts that families re- 
fused to allow a control so central to their political and economic well- 
being to slip through their fingers. 

The muftis and qadis were, of course, fathers and brothers them- 
selves, often members of educated families that formed part of the local 
political elite. To a certain extent we can, therefore, expect a level of 
complicity with families who needed to assert control over sexuality, par- 
ticularly female sexuality. Such complicity might well have taken the 
form of a tacit policy of nonintervention, at least at the level of legal 
practice, into this realm of family life, despite the clarity of legal doc- 
trines to the contrary. That so few court cases ever raised questions ‘of 
sexuality suggests that the qadis did not encourage the airing of such is- 
sues in court. Even the muftis, in the various fatwas dealing with un- 
acceptable family interventions, rarely tackled these issues close to 
home. They tended to present problems of illegal family regulation and 
punishment of sexual activity as matters distant from their own urban, 
educated world: it was the practices of the uneducated and largely rural 
population that drew their criticism. If the more affluent urban families 
were violating the law in the ways in which they controlled sexuality, we 
do not learn about it from their native sons. 
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Finally, the courts may have chosen to avoid these issues because of 
the thorny nature of prosecuting and punishing these crimes against 
God. We have seen how the muftis tended to recommend removing 
these crimes from the category of hadd punishment whenever possible, 
and we can expect that the qadis were equally leery of taking on cases 
that would invariably present problems of proof and punishment. The 
safest approach may well have been to leave well enough alone and turn 
a blind eye toward family regulation and punishment of a sexuality that 
threatened family interests. 


The definition and regulation of sexuality, particularly female sexual- 
ity, in legal discourse was largely the province of the muftis, rather than 
the courts or the population. Insofar as the muftis elaborated views of 
sexuality and proper forms of regulation and punishment of sexual activ- 
ities in virtual isolation from the social practices of the time, we are deal- 
ing here with a form of discourse that appears to differ somewhat from 
that on marital relations or parenting. The muftis approached the issues 
of a gendered sexuality in much the same way as they approached the 
regulation of family life: the received wisdom of their legal forebears was 
to be transmitted to succeeding generations subject to such cautious re- 
visions as current social circumstances might dictate. Their concern for 
the stability and harmony of the community under their guidance figured 
largely in their discussions of sexuality, just as it had shaped their views 
on family relations. The discourse on sexuality, however, was not being 
refined and elaborated through a process of interaction with the qadis 
and the court’s clients. On the contrary, most of the fatwas on sexuality 
appear to lie in the realm of juristic speculation on hypothetical or ru- 
mored situations: the virtual absence of court cases in which the defini- 
tion and control of sexuality figured prominently suggests that the muftis 
were rarely consulted on such matters in relation to actual litigation. 
The muftis' discussion of sexuality clearly reinforced male control of 
female sexuality, but also set certain limitations on that control: punish- 
ment for sexual transgressions, for example, was neither the right nor the 
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responsibility of a woman’s male relatives. There were set rules of evi- 
dence and procedure when illicit sexual relations were suspected, and no 
family had the right to take the law into its own hands. But contrary to 
legal discourse on other marital and family matters, it seems clear that 
the muftis’ guidelines were virtually ignored by the population, and fam- 
ilies controlled female sexuality, at least outside marriage, without re- 
course to the opinions of the muftis or the intervention of the court. 

It is here, in the realm of sexuality and reproduction, that legal dis- 
course exhibits a divide between the doctrines being developed by the 
muftis and the practices of the population. The muftis lacked the means, 
and perhaps more important the will, to encourage the interaction of 
doctrine and social forces that was so much at the center of other aspects 
of gendered law. When all was said and done, the family’s monopoly over 
the sexuality and reproduction of its womenfolk lay too close to the heart 
of the kin-based social system for it to allow even a partial surrender to 
the courts. 


Conclusion 


The muftis, qadis, and urban populations of seventeenth- and eighteenth- 
century Syria and Palestine fashioned a discourse on Islamic law that 
spoke directly to the rights, social roles, and power of men and women 
and children in their society. The muftis, for their part, brought their 
knowledge of legal doctrine and past practices to bear on the concrete sit- 
uations of members of their communities, in the course of issuing fatwas 
that might then be pressed into service, both inside and outside the court 
system, for the resolution of problems and disputes. The qadis in the lo- 
cal Islamic courts, issuing judgments that actualized the doctrines es- 
poused by the muftis, ruled on various cases, many of which posed the is- 
sues of gendered rights and responsibilities. Members of the local 
populations, finally, through their decisions to bring certain disputes to 
court and settle other issues extrajuridically, helped define the areas in 
which Islamic legal doctrine would actually hold sway. 

Legal doctrines on gendered roles and rights were applied and devel- 
oped primarily in the context of relations within the family, particularly in 
deliberations about marriage, divorce, and parental responsibilities. The 
muftis and the courts agreed that the Muslim marital relationship was one 
of complementarity, not of equality. In fact, a net division of male and fe- 
male roles within the household, the legiimation of the husband's 
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authority, and the insistence on wifely obedience all worked to privilege 
male power. Such power, in the eyes of the muftis and courts, was not to be 
confused with license, however; women were not chattels. Certain rights 
accorded the woman, including the right to choose a marriage partner, to 
enter a marriage as a propertied person, to demand adequate support from 
her husband, and to seek protection from coercion, circumscribed her 
father’s and husband’s power and freedom of action. In elaborating and en- 
forcing the law concerning these rights, the muftis and courts upheld a 
model of marriage in which the dichotomy of power was tempered by con- 
cepts of fairness and protection from abuse. Women, for their part, kept 
these issues on the legal agenda by coming to court to protest coerced 
marriage, for example, or to press claims for support payments. 

The legal thought and practice of the day also upheld a strongly gen- 
dered system of divorce. Male dominance in this realm was enshrined in 
talaq, a procedure that starkly emphasized the primacy of male needs and 
desires. The muftis and courts did not question this male right of uni- 
lateral repudiation, but they were careful to insist that the related obliga- 
tions of payment of dower and support to a repudiated wife be fully 
observed. These Hanafi thinkers and courts also proved willing to ac- 
commodate the doctrines of other legal schools on divorce when such 
flexibility appeared to provide a woman with more options and protec- 
tions. In sanctioning female-initiated faskb (annulment), they accepted 
and even facilitated a woman’s access to the more flexible Shafi'i and 
Hanbali approaches to divorce. The manner in which the muftis elabo- 
rated the doctrine of khul‘ the divorce negotiated at the wife's request, 
helps us understand the frequency with which women brought these di- 
vorce settlements to court. Legal thought and practice of the time did 
not, of course, gut the male privilege of divorce, which would have trans- 
formed the husband’s ability to use this privilege as an instrument of con- 
trol. In easing women’s access to divorce, however, the muftis’ fatwas and 
the qadis’ judgments served to moderate male license in this area. 

The rights and responsibilities of mothers and fathers were also 


clearly gendered in legal doctrine. A mother was defined principally as 
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the nurturer of young children, whereas a father was the provider, pro- 
tector, and bestower of lineage for his child. Neither the muftis nor the 
courts challenged this fundamentally patrilineal vision, one that high- 
lighted the temporary nature of motherhood. They were careful, how- 
ever, to define and implement legal doctrines that guaranteed the 
mother compensation for her task. They also allowed a mother to cross 
the line from caretaker to full guardian when the father’s wishes and 
possibly the child’s well-being required it. The elaboration of legal doc- 
trines on parenting, as on marriage and divorce, exhibited considerable 
flexibility in the definition of gendered social roles. 

The muftis discussed issues of sexuality in ways that appeared to mini- 
mize the potential for conflict and high-handed family intervention. 
Although they endorsed a certain level of sexual segregation in order to 
guard against unlawful sexual contact, they do not appear to have felt 
that female seclusion was either necessary or particularly desirable. In- 
herited legal doctrine on zina’ (illicit sexual intercourse) prescribed dra- 
conian punishment for this crime, but the muftis preferred to follow a 
line of legal reasoning that converted the penalty to one of indemnifica- 
tion. They also proved flexible on the question of the legitimacy of chil- 
dren born of an illicit relationship, by allowing the parents to marry, a 
flexibility that accords with their broader “pro-legitimacy” position. Un- 
like their discussions of marriage and children, however, the muftis’ 
opinions on these issues found little resonance in the courts; qadis rarely 
heard any case concerning problems of sexuality, perhaps because of 
problems of procedure, enforcement, or local custom that prevented 
such cases from reaching them. 

As the muftis and courts discussed the issues of the day most con- 
cerned with gendered right, power, and social role, they did not eschew 
the Islamic legal doctrines they had inherited, which viewed male- 
female difference as a fundamental reality of all social life. Working with 
these doctrines, however, they seemed to opt, whenever possible, for the 
broader and more flexible interpretation of the law, for the interpreta- 


tion that appeared to best serve the interests of justice as well as the needs 
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and stability of their community. They were able to do so because of the 
nature of the law: there were certain incontrovertible principles and 
rules to be applied, but there were also a variety of textual sources and 
legal schools that offered possibilities both of selection and what 
amounted to interpretation. In general, the muftis and courts chose the 
approach that led away from confrontation and conflict and toward har- 
mony in the community, as well as the protection of its weaker members. 
They softened the male/female dichotomy in marriage, they considered 
the paramount interest of the child in custody cases, they avoided the im- 
position of badd penalities. Sometimes the need to champion the weak 
could lead the law into direct conflict with local custom, as in the issue 
of marital virginity and the rejection of brides. The muftis did not avoid 
conflicts of this sort: there was no accommodation of local practice if it 
flagrantly violated the law. Indeed, the muftis helped develop a “cul- 
ture of law” that provided ideas about gendered right that might even 
encourage resistance to certain prevailing forms of social control. 

This is not to suggest, however, that the muftis and courts stood above 
or apart from their society and community. The men who held the posi- 
tions of mufti and qadi were very much members of the local power struc- 
ture, and their overriding interests in stability and successful communal 
self-regulation were no doubt as much a product of their investment in 
the status quo as of their allegiance to abstract principles of justice. Theirs 
was a society where class and social position mattered very much: indeed, 
their ruminations on what women of various classes could expect in the 
form of marital support and their fulminations against (but apparent lack 
of control over) the loose living of their social inferiors suggest to us the 
many ways in which gendered right and gender definition were contin- 
gent on social context. Despite the law’s claim to impartiality, neutrality, 
and universality, fatwas were delivered and courts ruled in specific and 
particular contexts where the society's structure of wealth and power 
could not but constitute a silent yet significant party to a case.! 

This status quo was very much that of a kin-based society. Joint eco- 
nomic activities, networks of political patronage, and social relations of 
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mutual support and obligation were structured by ties of blood. The 
family, and the ways in which the law defined the responsibilities and 
rights of individuals within the family, was thus inseparable from the 
larger society: our modern notions of public versus private or domestic 
life seem strikingly inappropriate here. The various rules elaborated for 
family membership, family obligations, and family rights must be seen, 
then, as central to relations of power. These rules determined to a large 
extent the ways in which property could be accumulated and transmit- 
ted and power could be consolidated and exercised. When the muftis 
and the courts handled matters pertaining to “family” law, they were me- 
diating a set of social relations that shaped the distribution of wealth and 
power in the society at large. 

The muftis and courts could thus be expected to act, in the main, as 
the guardians of the status quo. They protected male prerogatives, in- 
cluding the power of the patriarch, and buttressed a family institution in 
which females were subservient, by and large, to their male relations. 
They championed the affluent urban way of life and criticized the folk- 
ways of the rural poor. They were predictable pillars of their commu- 
nity. As we have seen, however, they also worked to prevent and correct 
the abuses that could occur if male privilege were permitted to slide to- 
ward male license. They drew on the considerable room for maneuver 
afforded by the law to balance male prerogative and female right in the 
specific contexts presented by members of their communities. Within 
certain limits, they were sensitive to local custom and ready to accom- 
modate local practice. Their role as enforcers of gendered social control 
was thus modified, in part, by their own sense of responsibility for up- 
holding justice for everyone under God’s law. 

What does the story of these muftis, these courts, and their clientele 
have to tell us of relevance to present debates about Islamic law and gen- 
der? Might the experience of the Muslim thinkers and Islamic courts of 
seventeenth- and eighteenth-century Syria and Palestine shed some 
light on the problem of identifying and comprehending a contemporary 
Islamic view of gender? Surely these men and institutions, as well as the 
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general urban population, must take their place as part of a history of the 
development of Islamic thought and tradition in the context of lived ex- 
perience. I have identified certain characteristics of the ways in which the 
law was mobilized and interpreted in this time and place. The muftis and 
courts responded to concrete situations presented by members of the 
general population with a flexibility and independence of judgment. 
They do not appear to have felt bound by state legal directives, and, in- 
deed, ignored what the Ottoman state had to say about penal matters. 
Instead, they used a variety of scholarly texts from different legal schools 
in order to choose or even shape an interpretation that seemed to suit 
best the immediate situation. I do not mean to suggest that seventeenth- 
and eighteenth-century Syria and Palestine represent a lost paradise of 
equity and blind justice for women and men alike. The muftis and qadis 
of the period clearly formed part of an old boys’ network whose inter- 
ests lay in the preservation of a status quo that benefited them and other 
privileged males. Still, their ability to respond with flexibility, creativity, 
and even compassion to concrete legal problems in their communities 
remains a hallmark of their approach to the practice of law. 

Islamic legal thought and practice inhabit a very different world 
today. The erosion of kin-based society and the emergence of interven- 
tionist states in the twentieth century—states that have arrogated to 
themselves the power to interpret and enforce Islamic law through a 
process of codification and court supervision—have transformed the 
ways in which the law operates. Codified law cannot, by definition, be 
flexible and fluid law. Legal codes no longer offer a variety of possible 
interpretations; rather, they work to standardize cases and minimize the 
element of judicial subjectivity. Today, one interpretation on any point 
of Islamic law is made the on/y interpretation that can be considered and 
applied by muftis and courts. Modern states have promulgated various 
codes of Islamic law in the interests of fairness and rationality, in the un- 
derstanding that law should not be primarily a process of negotiation and 
judicial discretion, but rather should establish clear standards that apply 
equally to all. Whether or not such codification actually violates the Is- 
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lamic legal tradition to such an extent as to rob it of fundamental coher- 
ence is a question, however important, that lies beyond the scope of the 
present study. But as far as the debate on Islamic law and gender is con- 
cerned, contemporary codifications raise some serious questions. 

Islamic law, as we have seen, is a strongly gendered law, in the sense 
that many, though not all, legal rights and obligations are informed by 
the sexual identity of the individual. Men and women are constructed as 
different entities under the law, particularly in the sphere of family rela- 
tions, where male privilege is undeniable. For as long as the law re- 
mained uncodified, the interpretations of the meaning of these differ- 
ences retained some fluidity and flexibility. Gendered right and 
gendered duty could be modified, within certain limits, to fit the jurists’ 
understanding of what would best serve the interests of justice as well as 
the well-being of their communities. But as soon as the law is codified, 
gendered right and gendered duty become incontroveruble points of 
law, brooking no adjustments or modifications except from on high. The 
prior history of Islamic legal practice in the area of gendered law—a 
practice in which the interpretive powers of the muftis, the discretion of 
the qadis, and the posing of legal questions by members of a community 
shaped the development of the law—comes to resemble, indeed, an ar- 
tifact without much relevance to the new legal systems in the various 
states in which codified Islamic law governs family matters. 

We may well ask whether Muslim women’s interests have been served 
by this break in tradition. Certainly the ability of any individual woman 
to seek a legal judgment tailored to the specifics of her case is greatly re- 
duced in the context, on the one hand, of impersonal codes and courts 
that are charged with strict and accurate application of the law, and, on 
the other hand, the obsolescence of the institution of the community- 
based mufti. At the same time, one might argue that fair and equal treat- 
ment under the law is surely more attainable when the rules are clear and 
the jurists are held accountable by a higher authority. And, in any case, 
the realities of modern life, where community identity and personal 


knowledge of all by all are largely relics of the past, would no longer 
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accommodate such a system. Ultimately, however, the process of codi- 
fying Islamic law must entail the enshrinement of gendered right and 
privilege without the accompanying flexibility and judicial activism that 
had been the hallmarks of Islamic justice. The muftis and gadis of 
seventeenth- and eighteenth-century Syria and Palestine could modify 
gendered rights and privileges in specific cases in order to achieve an 
outcome they held to be fair and in the interests of community harmony. 
The legal system that permitted such flexibility is nowhere to be seen to- 
day, nor is it really conceivable in the context of contemporary society. 

Do these muftis and gadis, then, those whose opinions we have so 
carefully attended, have no contribution to make to present debates 
about the Islamic vision of male and female, the gendering of Muslim 
society? Surely in the context of the present search for what is authenti- 
cally Islamic through a revisiting of the Muslim past, the history of these 
thinkers and their communities acquires present meaning. The ways in 
which they studied their own heritage and adapted it to meet commu- 
nity needs help us grasp the richness of the law as a lived tradition. Their 
experience offers, as well, a caution in the search for authenticity: there 
is a long and varied history of Muslims reading, interpreting, and living 
out the implications of a large body of authoritative legal texts, and it is 
not so easy to agree on what part of this history represents an essentially 
Islamic gender system. This history also raises questions about process: 
how do we establish meaning in a fundamentally altered environment 
where the role of the state, for example, has changed so dramatically? 
Without studying Islamic law as history, moreover, we will be limited to 
the necessarily narrow perspectives offered by the concerns and agendas 
of our own small slice of time. The deliberations of the muftis, the de- 
cisions of the courts, and the activities of the population in seventeenth- 
and eighteenth-century Syria and Palestine enable us to trace how the 
best minds as well as the ordinary people of another time and place en- 
gaged basic questions of gendered right, power, and social roles under 
Islam. Their discussions and understandings cannot but enrich the de- 
bates of today. 
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GLOSSARY OF THE MOST 
FREQUENTLY USED ARABIC WORDS 


Afandi: a title of respect. 
‘Agil(m.), ‘agila(f.): rational; in full possession of the mental faculties. 


‘Agila: agnatic relatives; the relatives of a murderer who are liable for blood 
money (diya). 


Aura: lit. pudendum, genitals; that which is sexually stimulating. 
Baligh: see bulugh. 

Batil: null and void, said of a marriage. 

Bin (abbrev. b.): son 

Bint (abbrev. bt.): girl; daughter. 


Bulugh (n.), baligh (adj.): the state of sexual maturity that in Hanafi law also 
marks legal majority. 


Damm: tutelage. 

Dhahab bunduqi: Venetian sequin. 

Dhimmi: a free non-Muslim subject living in a Muslim country. 
Dirbam: dirhem, a coin. 


Diya: financial compensation for wounds or loss of life; blood money for vol- 
untary or involuntary homicide, which the perpetrator can be required to pay 
to the relative of the victim as satisfaction. 


205 


206 / Glossary 


Faqih, pl. fuqaha’: a jurisprudent or legal thinker. 
Faskh (n.), fasakba (v): annulment of the marriage contract. 


Fatwa, Arabic pl. fatawa; anglicized pl. (as used in this book) fatwas: a legal 
opinion, usually delivered by a mufti, that pronounces on specific points, but 
not necessarily a specific situation, often as a result of a petition or inquiry; 
cf. sburub. 


Figh: Islamic jurisprudence; a system or body of law. 
Fugaba* see faqih. 


Gbarra: financial compensation paid for inflicting injury that results in the 
death of a fetus through miscarriage. 


Gbulam: boy, youth. 

Ghurush: a unit of money; piaster. 

H.: see bijri. 

Hadd, pl. hudud: a fixed penalty, prescribed Islamic punishment; cf. ta ir. 
Hadith: the traditions of the Prophet Muhammad; cf. sunna. 

Hajj: the pilgrimage to Mecca; a male who has made the pilgrimage. 
Hajja: a female who has made the pilgrimage. 

Hidana: the care and custody of children. 

Hijri (abbrev. H.): denoting the Muslim era (calendar) when used after a date. 
Hudud: see badd. 

Hurma: a title for a lower-class woman; cf. khatun, sitt. 


‘Idda: a legally prescribed period of waiting during which a woman may not 
remarry after being widowed or divorced, and during which her former hus- 
band or his estate must continue to support her. 


Ijtihad: interpretation of the law; independent scholarly reasoning on legal is- 
sues on the basis of the Qur'an and the sunna. 


Iltizam: a tax farm. 
Jihaz: the bride’s trousseau, given her (not her husband) by her family. 
Kafa’a: the legal concept of the mutual suitability of spouses. 


Kanun (Ottoman Turkish): the Ottoman legal codes, collectively. 
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Khalwa: a period of privacy, perhaps quite brief, shared by a man and a woman, 
usually assumed to include intercourse. 


Khatun: a title for an upper-class woman; cf. burma, sitt. 


. Khul“: divorce at the instance of the wife, who must pay a compensation or 
otherwise negotiate an agreement acceptable to her husband. 


Madbbab: a school of Islamic law. 
Mabkama: an Islamic court or tribunal. 


Mabr: the dower; the gift or collection of gifts given to the bride by the hus- 
band, without which the marriage is not valid; cf. ;»u'akbkbar, muqaddam. 


Mabram: unmarriageable; being in a degree of consanguinity precluding 


marriage. 


Mu akbkbar: that part of the mahr (dower) to be paid at the time of termina- 
tion of the marriage; the deferred dower; cf. mugaddam. 


Mufti: a jurisconsult; a learned man empowered to deliver formal legal opin- 
ions ( fatwas). 


Mubsan: a person who has already consummated a marriage and then has un- 
lawful sexual intercourse with someone else; a free person who has never been 
found guilty of unlawful intercourse. 


Muqaddam: that part of the mahr (dower) to be paid at the time of the signing 
of a marriage contract; the prompt dower; cf. mu akbkbar. 


Murabiq: adolescent; a child on the verge of puberty. 

Mutasallim: the Ottoman governor's deputy. 

Mutun: the textbooks that sum up the doctrine of a legal school. 

Nafaqa: legally required material maintenance and support based on bonds of 
kinship. 

Nahiya: a subdistrict of a sanjaq. 

Na'ib: deputy; assistant. 

Nasab: lineage. 


Nasbiza: recalcitrant or disobedient, used to characterize such behavior on the 
part of a wife. 
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Nusbuz: the state of disobedience of a wife, following which the husband is 


not bound to maintain her. 

Qadbf: calumny; false accusation of fornication. 

Qadi: a judge in an Islamic court. 

Qadi al-qudah: the judge of judges; the chief gadi of a district. 
Qadi 'askar: the highest-ranking judge in the Ottoman Empire. 
Qita‘ misriyya: unit of currency; Egyptian coins. 

Rati: rod, a unit of weight. 

Sabib: a pretty, comely male youth. 

Sanjaq: an administrative district in the Ottoman Empire. 


Sayyid (m.), sayyida (£.): ttle of one of Muhammad's direct descendants, used 
most often for middle-class people. 


Shari'a: the revealed or canonical law of Islam. 

Shaykh: an honorific title denoting any of several possible roles in society. 
Shubha: judicial doubt. 

Shurub: a legal commentary related to a specific situation or problem; cf. fatwa. 
Siill: a bound record of court transactions. 

Sitt: a title for an upper-class woman; cf. hurma, khatun. 


Sunna: the sayings and doings of the Prophet Muhammad, later established as 
legally binding precedents (in addition to the law established by the Qur'an); 
cf. hadith. 


Talag (n.), tallaqa (v.): divorce of a wife by “repudiation”; the pronouncing of 
a formula of divorce by a husband resulting in a legally binding dissolution of 
a marriage. 


Taqlid: imitation; the acceptance and application (by, for example, a gadi) of 
the doctrines of established schools and jurists. 


Ya mir: discretionary punishment, in contrast to badd (fixed punishment). 
Timar (Ottoman Turkish): a land grant. 


Ujra: the wage paid to the caretaker of a young child. 
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‘Ulama’: the jurist-theologians of Islam, collectively. 


Umm walad: literally, the mother of a child; a slave woman who has become 
pregnant with a child recognized by her master. 


Usul al-figh: the roots or basic principles of Islamic law. 
Wakil: legal agent for another person. 


Wali: the legal guardian of a minor, particularly for the purposes of marriage 


arrangement, cf. wilaya. 


Waqf: a religious endowment; private property entailed for religious or chari- 
table purposes. 


Wasi: the executor or guardian of a minor’s property following the death of his 
or her natural guardian. 


Wasi mukhtar: a guardian who has been chosen by the natural guardian, usu- 
ally the father, to replace him if and when he should die. 


Wilaya: guardianship; cf. wali. 


Zina’: unlawful sexual intercourse; fornication; adultery. 
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